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Headnotes: 

a) In its jurisprudence, the European Court of Justice has shaped the principle of interpreting law 

in conformity with European directives. This principle not only requires courts at a national level 

to interpret the law in a strict sense, but also to develop national law to conform to European 

directives, to the extent that this is possible and necessary. 

b) Developing law to conform to European directives by means of a purpose-oriented reduction 

(teleologische Reduktion) has as a prerequisite a hidden legal lacuna in the sense of an 

unintentional incompleteness in the law. This unintentional incompleteness may arise from the 

fact that the legislature explicitly stated its intention to pass legislation which conforms to 

European directives, but the legislature’s assumption that its legislation in fact conforms to 

European directives is incorrect. 

c) In light of the judgment of the European Court of Justice of 17 April 2008 (case C-404/06, NJW 

2008, 1433 – Quelle AG vs Bundesverband der Verbraucherzentralen und 

Verbraucherverbände), Section 439 (4) of the Civil Code (Bürgerliches Gesetzbuch – BGB) 

must be applied restrictively, by developing the law in conformity with European directives, in 

cases concerning the sale of consumer goods (Section 474 (1), sentence, of the Civil Code). 

In these cases, the provisions relating to the termination of a contract (Rücktritt) (Sections 346 

to 348 of the Civil Code) referred to in Section 439 (4) of the Civil Code only apply to the return 

of the defective goods themselves and do not entitle the seller to require the purchaser to 

surrender any benefits received, or to compensation for the use of the defective goods. 
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Holding:  

 

The Defendant’s appeal against the judgment of the Third Civil Chamber of the Higher Regional Court 

of Nuremberg of 23 August 2005 is dismissed. 

Regarding the Claimant’s appeal, the aforementioned judgment is set aside as to costs and insofar as 

the Claimant’s appeal against the rejection of the claim concerning I 2 of the judgment of the Regional 

Court of Nuremberg-Fürth, 7th Civil Chamber of 22 April 2005 was dismissed. 

Regarding the Claimant’s appeal, the aforementioned judgment of the Regional Court of Nuremberg-

Fürth is amended to the extent of the annulment of the appeal judgment and as to costs, in that the 

Defendant is ordered to refrain from charging consumers for the use of defective goods in connection 

with delivering goods that are provided as a replacement for those defective goods. In the case of an 

infringement, either of the following will apply: an administrative fine (to be determined) of up to 

25,000 € or, alternatively, a jail sentence of up to six months, to be served by the Defendant’s executive 

board. 

The costs of the appeal, including the costs of the proceedings before the European Court of Justice, 

will be borne by the Defendant. The Claimant must bear one quarter of the remaining costs of the legal 

dispute, and the Defendant three quarters. 

 

Facts:  

 

The Claimant is a consumer association (Verbraucherverband) which is listed as a qualified institution 

in accordance with Section 4 of the UKlaG (Unterlassungsklagengesetz – German Code on Injunctive 

Relief). The Defendant is a mail order company. 

In the summer of 2002, Purchaser B ordered from the Defendant a “stove set” (Herd-Set) for her 

private use at a cost of 524.90 €. The goods were delivered in August 2002. In January 2004, the 

Purchaser noticed that the enamel layer had come away from the inside of the oven, which was part 

of the “stove set”. Since a repair was not possible, the Defendant replaced the stove pursuant to the 

contract in January 2004. The Purchaser returned to the Defendant the appliance that had originally 

been delivered. The Defendant demanded compensation for the use of the original appliance, which 

amount the Purchaser paid to the Defendant. 

The Claimant, acting as the Purchaser’s authorized representative, is requesting reimbursement of 

the compensation paid in the amount of 67.86 € with interest. In addition, given that this is still of 

interest in the current appeal proceedings, the Claimant applied for an order prohibiting the Defendant, 

in cases where replacement goods are delivered (Ersatzlieferung), from invoicing consumers for 

amounts relating to the use of defective goods.  

The Regional Court (LG Nürnberg-Fürth, NJW 2005, 2558) granted the application for reimbursement, 

but dismissed the claim in every other respect. The Higher Regional Court (OLG Nürnberg, NJW 2005, 

3000) dismissed the Defendant’s initial appeal and, as regards the application for an injunction, also 

dismissed the Claimant’s initial appeal, but allowed both parties a further appeal. The Defendant’s 
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current appeal is aimed at dismissing the claim for reimbursement. By way of its appeal, the Claimant 

is further pursuing the right to injunctive relief. 

The Senate stayed the proceedings through its order of 6 August 2006 (NJW 2006, 3200) and referred 
the case to the European Court for a preliminary ruling pursuant to Article 234 of the EC-Treaty. The 
European Court of Justice ruled on this case in its judgment of 17 April 2008 (Case C-404/06, NJW 
2008, 1433-Quelle AG vs Bundesverband der Verbraucherzentralen und Verbraucherverbände). 

 

Rationale: 

The defendant’s appeal is unfounded. The Claimant’s is well-founded. 

A. 

Inasmuch as this is still of interest for the current appeal, the Court of Appeal Nuremberg held as 

follows: 

Requiring compensation for use (of the defective goods) has no legal basis and the compensation can 

therefore be reclaimed according to Section 812 (1) of the Civil Code. The Defendant cannot base a 

claim for compensation on the reference in Section 439 (4) of the Civil Code to Section 346 (1) of the 

Civil Code. The provision in Section 439 (4) of the Civil Code does not contain a reference to a legal 

consequence in Section 346 (1), alternative 2, of the Civil Code (surrender of actual benefits of use). 

The legislature’s reasoning for obliging the purchaser to pay compensation for use is not convincing 

in the case of the replacement (of defective goods). There is no justification for applying all the legal 

consequences that result from the termination of a contract to the instance of a replacement, even 

though the purchaser would have the benefit of receiving a new, unused item with a new guarantee 

period (instead of the item initially delivered) and could therefore expect the item to last longer. The 

seller still has the disadvantage of owning an item that cannot be sold because it is defective, but he 

can keep the full purchase price and, with that, the actual profit. In the case of a termination, the 

situation would be far more inconvenient for the seller. He would not only have to keep the defective 

item, but return the profit included in the price. By contrast, the purchaser would be reimbursed the full 

price and could withdraw from the contract. Only in this case would the interests of both parties be 

protected equally if the purchaser paid compensation for use.  

Even if the Defendant is not entitled to compensation for use in the case of a replacement, the 

application for an injunction based on Section 2 (2), no. 1, of the UKlaG is unfounded because the 

Defendant’s actions do not infringe a provision that protects the consumer. The reference to Section 

439 of the Civil Code in Section 475 of the Civil Code does not, in general, turn the former provision 

into a consumer protection provision. As a special rule for the sale of consumer goods, Section 475 of 

the Civil Code only codifies the general mandatory nature of Section 439 of the Civil Code. If every 

deviation from the provisions of Section 433 and the subsequent Sections of the of the Civil Code were 

subject to Section 2 (2), no. 1, of the UklaG (to the extent that these deviations transpose the 

requirements of the European directive on the sale of consumer goods), this would lead to the 

unintended consequence that a claimant would have an enforceable claim for injunctive relief in every 

legal dispute where a businessman is subject to a sale of consumer goods. In any event, Section 439 

of the Civil Code cannot be read as containing a prohibition against claiming compensation for use. 

The provision in Section 439 (4) of the Civil Code only fails to provide a basis for such a claim, but 

does not contain a general prohibition in this regard. 
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B. 

The above judgment cannot withstand legal review in all respects. 

I. The Defendant’s Appeal 

 
The Court of Appeal was correct in assuming that the Purchaser has a claim against the Defendant 

under Section 812 (1), sentence 1, alternative 1, of the Civil Code for reimbursement in the amount of 

67.86 € with interest. The Claimant may bring this claim in its own name because the Purchaser has 

authorized it to do so. 

The Purchaser’s payment for using the defective stove which was initially delivered had no legal basis. 

The Defendant is not entitled to be reimbursed for the Purchaser’s use of the goods originally delivered 

during the time between August 2002 and January 2004. Contrary to the Defendant’s opinion, such a 

claim does not arise from Section 439 (4) of the Civil Code read in conjunction with Section 346 (1) 

and (2), sentence 1, no. 1, of the Civil Code, Section 100 of the Civil Code. 

1. However, according to the wording of Section 439 (4) of the Civil Code, the seller who delivers 

goods free from defects for the purposes of subsequent performance can require the purchaser to 

return the defective goods “pursuant to Sections 346 to 348” (of the Civil Code). In addition to the 

return of the performance itself, Section 346 (1) of the Civil Code also provides, in the case of 

termination, the obligation to surrender all benefits derived from any performance received, including 

benefits of use according to Section 100 of the Civil Code. The restitution debtor 

(Rückgewährschuldner) must compensate the restitution creditor (Rückgewährgläubiger) for these 

benefits in accordance with Section 346 (2), sentence 1, no. 1, of the Civil Code. According to the 

wording, this also applies to the sale of consumer goods, as in the present case (Section 474 (1), 

sentence 1 of the Civil Code). 

2. This provision (which is very controversial in the legal literature – cf. the Senate order of 16 August 

2006, reference as above, note 10 et seq., with further references) is not in accordance with Article 3 

of Directive 1999/44/EC of the European Parliament and Council of 25 May 1999 on certain aspects 

of the sale of consumer goods and associated guarantees (OJ L 171, 07/07/1999, p. 12) (in the 

following: Directive). According to Article 3 (2) of the Directive, if there is a defect in consumer goods, 

the consumer will be entitled to have: the goods brought into conformity free of charge by way of repair 

or replacement, or an appropriate reduction made in the price, or the contract rescinded. Article 3(3), 

sub-paragraph 1 of the Directive provides that the consumer may require the seller to either repair the 

goods or replace them, unless this is impossible or disproportionate. Article 3 (3), subsection 3, of the 

Directive states that any repair or replacement must be effected within a reasonable time and without 

any significant inconvenience to the consumer. According to Article 3 (4) of the Directive, the terms 

“free of charge” in Sections 2 and 3 refer to the necessary costs incurred to bring the goods into 

conformity, including the cost of dispatch, labor and materials. 

Through its order of 16 August 2006 op. cit., the Senate referred the following question to the European 

Court of Justice for a preliminary ruling: 

“Are the provisions of Article 3 (2) of [the Directive], read in conjunction with the first sub-Section 

of Article 3 (3) and Article 3 (4) thereof, or of the third subparagraph of Article 3 (3) of [the 

Directive] … to be interpreted as precluding national legislation which provides that, where 

consumer goods are brought into conformity with the contract by means of the delivery of 
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replacement goods, the seller may require compensation from the consumer for use of the goods 

originally delivered which were not in conformity with the contract?”  

In its judgment of 17 April 2008 op. cit., the European Court of Justice answered the question as 

follows: 

“Article 3 of the Directive is to be interpreted as precluding national legislation under which a 

seller who has sold consumer goods which are not in conformity may require the consumer to 

pay compensation for the use of those defective goods until their replacement with new goods.” 

In support of its ruling, the Court essentially stated that: following the wording of the Directive, as well 

as the related travaux préparatoires, the Community legislature intended to make the ‘free of charge’ 

aspect of the seller’s obligation to bring goods into conformity an essential element of the protection 

afforded to consumers by the Directive (mn. 33). The ‘free of charge’ requirement attaching to the 

seller’s obligation to bring the goods into conformity is intended to protect consumers against the risk 

of financial burdens which might dissuade them from asserting their rights. This means that the seller 

cannot make any financial claim in connection with the performance of its obligation to bring into 

conformity the goods to which the contract relates (mn. 34). Support for this interpretation is to be 

found in the intention, manifested by the Community legislature in subsection 3 of Article 3 (3) of the 

Directive, that any repair or replacement is to be completed without significant inconvenience to the 

consumer (mn. 35). The 15th Recital would be restricted to cases where the contract is terminated and 

the contracting parties must each give up the benefits they have received, as provided for in 

Article 3 (5) of the Directive, and therefore cannot be interpreted as a general principle (mn. 39). By 

receiving new goods to replace the goods which are not in conformity, the consumer would not be 

unjustly enriched. He would merely receive, belatedly, goods in conformity with the requirements of 

the contract, which he should have received at the outset (mn. 41). The seller’s financial interests are 

protected by the two-year time limit laid down in Article 5 (1) of the Directive, and by the fact that, 

under subsection 2 of Article 3 (3) of the Directive, it may refuse to replace the goods where the remedy 

would be disproportionate due to the unreasonable costs (mn. 42). 

3. National courts are bound by this interpretation. Due to the principles of transposition under Article 

249 (3) of the EC-Treaty and community solidarity under Article 10 of the EC-Treaty, national courts 

are (according to established case law of the European Court of Justice) obliged to interpret national 

law as far as possible in light of the wording and purpose of the Directive - in order to achieve the 

result sought by the Directive - to the extent that they are given the discretion to do so under national 

law (compare ECJ, Judgment of 10 April 1984, C-14/83, [1984] ECR 1891, mn. 26, 28 - von Colson 

and Kamann/Nordrhein-Westfalen; Judgment of 5 October 2004 – Cases C-397/01 and C-403/01, 

[2004] ECR I-8835, mn. 113 – Pfeiffer i.a./Deutsches Rotes Kreuz, Kreisverband Waldshut e.V.). 

a) However, in the present case, this principle that national law must be interpreted in conformity with 

the Directive cannot be implemented by means of a (restrictive) interpretation of the law in its narrowest 

sense, in other words a legal finding within the scope of the legislative language (compare Canaris in: 

Festschrift für Bydlinski, 2002, p. 47, 81; Gebauer in: Gebauer/Wiedmann, Zivilrecht unter 

europäischen Einfluss, 2005, Chapter 3, mn. 38), the limit of which is the possible strict meaning 

(compare Larenz, Methodenlehre der Rechtswissenschaft, 6th edition, p. 343; 

Staudinger/Coing/Honsell, Einleitung zum BGB [2005], under VIII 4). The explicit wording of the law 

runs contrary to this interpretation because Section 439 (4) of the Civil Code unrestrictedly refers to 

the Sections 346 to 348 of the Civil Code in the case of a replacement delivery of goods. There is no 

indication that only the return of the defective item is covered by this and that the seller should not be 
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given a claim for surrender of the benefits derived from the performance. If this were the case, the 

reference to Section 347 of the Civil Code would be meaningless because this provision only regulates 

the question of benefits (and use) (cf. the order of the Senate from 16 August 2006, op. cit., note 14). 

 

b) The principle of interpretation in conformity with the Directive shaped by the jurisprudence of the 

European Court of Justice requires more from national courts than mere interpretation in a narrow 

sense. By using the term “interpretation,” the European Court of Justice did not assume the distinction 

commonly used in the German legal system (unlike in other European legal systems) between 

interpretation in the narrow sense, and the development of the law. Also, the restriction formulated by 

the European Court of Justice, which implies that an interpretation in conformity with the Directive 

cannot serve as the basis for an interpretation of national law against the applicable law (contra legem), 

does not apply to the limits of the wording (see ECJ, Judgment of 4 July 2006, Case C-212/04, [2006] 

ECR I-6057, mn. 110 – Adeneler i.a./Ellinikos Organismos Galaktos). The concept of administering 

law contra legem is rather to be understood functionally; it describes the circumstances under which 

a judicial finding is not permissible according to national methods [Canaris, op. cit., p. 91]. The principle 

of interpreting the law in conformity with the Directive therefore requires that national law be developed 

to conform to the Directive, to the extent that this is possible and necessary (Canaris, op. cit., p. 81 f., 

Gebauer, op.cit., Franzen, Privatrechtsangleichung im europarechtlichen Bezugrahmen, 2006, p. 317 

et seq.; Baldus/Becker, ZEuP 1997, 873, 883; different view, Habersack/Mayer, WM 2002, 253, 256; 

Ehekirche, ZIP 2004, 1025, 1029 et seq.). Consequently, in this case, the principle of developing the 

law in conformity with the Directive results in a purpose-oriented reduction (regarding the concept, 

Larenz, op.cit., p. 391) of Section 439 (4) of the Civil Code to content that is in conformity with Article 

3 of the Directive. 

aa) Developing the law in conformity with the Directive by means of a purpose-oriented approach has 

as a prerequisite a hidden legal lacuna in the sense of an unintentional incompleteness in the law 

(compare BGHZ 149, 165, 174; BGH, Order of 20 January 2005 – IX ZB 134/04, NJW 2005, 1508, 

under II 3 b aa (1), each with further references). This condition is met here. 

The rationale for the coalition draft concerning the modernization of the law of obligations reads as 

follows as regards the specific reasoning relating to Section 439 (4) of the Civil Code (BT-Drs. 14/6040, 

p. 232 et seq.): 

“As before, according to Section 480 (1), sentence 1 read with Section 467, sentence 1, the 

seller is entitled to claim restitution (Rückgewähranspruch) in accordance with the provisions 

relating to the termination of a contract. Therefore, the purchaser to whom the seller must deliver 

a new item, and who must return the defective item initially delivered, must surrender the benefits 

under Sections 439 (4), 346 (1) RE and must therefore, according to Section 100, also surrender 

the benefits of using the item. This is justified by the fact that the purchaser receives a new item 

by way of the subsequent delivery, and because it is not clear why he should be able to use the 

item that will be returned, free of charge during the time before the replacement, and thus even 

benefit from the fact of the defect. (…) 

Such an obligation on the part of the consumer (purchaser) is compatible with the Directive on 

the sale of consumer goods. Although Article 3 (2) of the Directive explicitly states that the 

consumer will be entitled to have the item brought into conformity “free of charge”. (…) By 

delivering a replacement, the item is meanwhile brought into conformity. (…) The surrender of 
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benefits resulting from the consumer’s use of the defective item cannot be counted towards the 

costs. 

(…) Moreover, no costs are imposed on the consumer, not even for the return of the used and 

defective item. This rather concerns the surrender of the benefits that the consumer (purchaser) 

derived from the use of the item, (…) 

Finally, this analysis is confirmed by Recital (15) of the Preamble to the Directive on the sale of 

consumer goods. (…)“ 

 

As a result, the intention of the legislature was, on the one hand, to entitle the seller to claim from the 

purchaser the surrender of any benefits derived from the initial performance, in the case of a 

replacement delivery. On the other hand, it was the intention of the legislature (as confirmed by the 

further explanations provided in the rationale for the law) to create a provision that is compatible with 

the Directive. The explicit view that the provision relating to compensation for use meets the 

requirements of the Directive is however incorrect, as the European Court of Justice held with binding 

effect. 

Therefore, the law is unintentionally incomplete. A hidden legal lacuna (compare Larenz, op.cit., p. 

377) exists because the reference in Section 439 (4) of the Civil Code does not contain a restriction 

on the scope of application of the Directive, and is thus not in accordance with the Directive. That this 

incompleteness in the law is indeed unintended is evident from the legislature’s explicit intention, as 

stated in its rationale for the law, to create a provision in accordance with the Directive (particularly 

with regard to compensation for use). Therefore, the specific purpose of the provision concerning 

compensation for use not only runs contrary to a generally-formulated intention relating to 

implementation (representing this view, Schmidt, ZGS 2006, 408, 410.), but also runs contrary to the 

legislature’s express intention regarding implementation contained in its assumption of interpreting in 

conformity with the Directive. Therefore, we can exclude the notion that the legislature would have 

enacted Section 439 (4) of the Civil Code in the same way had it been aware that this provision is not 

in accordance with the Directive. This assumption is confirmed by the fact that the legislature has 

initiated an amendment to the law. The amendment must take the judgment of the European Court of 

Justice in this dispute into account, and ensure that implementation is in conformity with the Directive 

(recommended resolution and report of the judicial committee from 15 October 2008, BT-Drs. 

16/10609, p. 4, 5 et seq.). Section 474 (2) of the Civil Code must be redrafted in such a way as to 

ensure that Section 439 (4) of the Civil Code is applied to the sale of consumer goods, provided that 

benefits do not have to be surrendered or their value replaced.  

bb) Until a new legal provision is enacted, the hidden legal lacuna is to be filled by applying Section 

439 (4) of the Civil Code restrictively in respect of cases concerning the sale of consumer goods 

(Section 474 (1), sentence 1, of the Civil Code). This provision is to be applied restrictively in that, 

where reference is made to the provisions relating to termination, these will apply to the surrender of 

the defective item itself, but will neither entitle the seller to the surrender (by the purchaser) of the 

benefits derived from the initial performance, nor to compensation for the value of the use of the 

defective item (identical view, Gebauer, AnwBl 2007, 314, 319; Theisen, GPR 2007, 276, 281 et seq.; 

Witt, NJW 2006, 3322, 3325). This restriction is necessary because of the requirement to develop the 

law to conform to the Directive, since obliging the purchaser to pay compensation for use is not 

compatible with Article 3 of the Directive. There is no other way to resolve, by way of a judicial 
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development of the law, the contradiction between the legislature’s aims (which results in an 

unintended legal lacuna) on the one hand to establish a claim for compensation for use and, on the 

other, to strive for conformity with the Directive. 

Even though the legal lacuna only exists with regard to the narrower (when compared to Section 13 

of the Civil Code) concept of a consumer in Article 1 (2), lit. a), of the Directive, the filling of the legal 

lacuna by developing the law in conformity with the Directive is to be extended to all constellations of 

the sale of consumer goods and, with that, to the concept of a consumer according to Section 13 of 

the Civil Code. This is because the national legislature’s intent to be consistent regarding the concept 

of a consumer must be taken into account (compare Herresthal, NJW 2008, 2475, 2477, referring to 

BT-Drs. 14/3195, p. 32). 

In other cases where there is no sale of consumer goods within the meaning of Section 474 (1), 

sentence 1 of the Civil Code, the unrestricted application of Section 439 (4) of the Civil Code remains. 

Extending the purpose-oriented reduction of Section 439 (4) of the Civil Code to such cases would 

contradict the wording and the declared intent of the legislature to grant the seller, in the case of a 

replacement delivery, a claim for the surrender of the purchaser’s benefits derived from the initial 

performance (cf. the order of the Senate of 16 August 2006, op. cit., note 15 with further references). 

Since such cases are beyond the scope of application of the Directive, no unintended legal lacuna 

arises out of the lack of conformity with the Directive. 

cc) The purpose-oriented reduction does not result in a factual derogation from Section 439 (4) of the 

Civil Code because the provision remains applicable to cases involving the sale of consumer goods 

with regard to the reference to the termination provisions concerning the restitution (Rückgewähr) of 

the defective item, and in all other cases. Therefore, we do not need to consider whether the decision 

not to apply a provision in its entirety can be justified in the course of developing the law in conformity 

with European Community law (Herresthal, Rechtsfortbildung, op. cit., p. 321 et. seq.; differing opinion 

Canaris, op. cit., p. 94; Gebauer, op.cit., mn. 51). 

dd) The development of the law also does not violate (contrary to Hummel, EuZW 2007, 268, 272) the 

courts’ obligation to the law and to legislation. According to the jurisprudence of the Federal 

Constitutional Court, it is recognized that the courts have the power to develop the law; the primacy of 

legislation, as set out in Article 20 (3) of the Basic Law (Grundgesetz – GG), does not prohibit the 

Courts from filling a legal lacuna through the judicial development of the law (BVerfGE 82, 6, 11 et 

seq.; 111, 54, 82, each with further references).  

Although the Courts are not permitted to amend an unambiguous decision of the legislature on the 

basis of their own legal and political views, the identifiable will of the legislature is not cast aside by 

the development of the law undertaken here. Moreover, it is possible to glean from the intention of the 

legislature as expressed in the rationale for the legislation that a legal lacuna exists and how it is 

should be filled. As mentioned before, the legislature’s precise intention to create a provision that 

conforms to the Directive is evident from the legislative documents. Therefore, there is no definitive 

decision on the part of the legislature that runs contrary to the purpose-oriented reduction of Section 

439 (4) of the Civil Code (also compare Herresthal, NJW 2008, op. cit.; different opinion Fischinger, 

EuZW 2008, 312, 313). 

ee) The aspect of legal certainty is also not an argument against developing the law in conformity with 

the Directive (contrary to Schmidt, op.cit. p. 409).  
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The principle of legal certainty (Article 20(3) of the Basic Law) primarily provides citizens with legitimate 

expectations regarding the law. If the affected party can expect that the previous legal circumstances 

will continue to apply, and if this interest is to be prioritized when weighing the concerns of the affected 

party against the concerns of the general public, then an infringement of a legally-protected position 

can be said to exist (compare BVerfGE 72, 175, 196; 84, 212, 227; BGHZ 132, 119, 130). This is not 

the case here because the purpose-oriented reduction of Section 439 (4) of the Civil Code still falls 

within the scope of a foreseeable development. One cannot be assured of an unrestricted application 

of the provision because Section 439 (4) of the Civil Code has been extremely controversial from the 

beginning (cf. the order of the Senate of 16 August 2006, op.cit., note 10 et seq. with further 

references), and also because many legal authors have denied that it conforms to the Directive (ibid. 

note 20 with further references). 

ff) It is not an argument against developing the law in conformity with the Directive that this would 

result in a horizontal effect which was not given to the law (Habersack/Mayer, op.cit., p. 257; Schulze, 

GPR 2008, 128, 131; also compare Franzen, JZ 2003, 321, 327). 

According to settled jurisprudence of the European Court of Justice, a clear, precise and unconditional 

provision of a Directive seeking to confer rights or impose obligations on individuals cannot in and of 

itself apply in proceedings exclusively between private parties (ECJ, Judgment of 26 February 1986, 

C-152/84, [1986] ECR, page 723, mn. 48 – Marshall/Southampton and South-West Hampshire Area 

Health Authority; Judgment of 5 October 2004, mn. 108 et seq. – Pfeiffer i.a./Deutsches Rotes Kreuz, 

Kreisverband Waldshut e.V.; Judgment of 7 June 2007, C-80/06, [2007] ECR-I4473, mn. 20-Carp Snc 

di L Moleri e.V. Corsi/Ecorad Srl.). However, here we are not dealing with the direct application of the 

Directive, also not in the form of an (exclusively) negative application of the Directive to the relationship 

between private parties (supporting this opinion Kreße, ZGS 2007, 215, 216; rejecting such a legal 

instrument von Danwitz, JZ 2007, 697, 702 et seq.). Rather, the Senate confines itself to developing 

the law to conform to the Directive by means of a purpose-oriented reduction, which, as explained 

above, is possible and necessary within the discretionary scope of national law. 

II. The Claimant’s Appeal 

The Court of Appeal wrongly denied the Claimant injunctive relief pursuant to Section 2 (1), 

sentence 1, of the UKlaG. In accordance with Section 2 (1), sentence 1, of the UKlaG, the Claimant 

may require the Defendant to refrain from charging consumers for the use of defective goods in the 

context of a replacement delivery Section 439 (4) of the Civil Code. 

Pursuant to Section 2 (1), sentence 1, of the UKlaG, injunctive relief can be granted (in the interests 

of consumer protection) against anyone who violates consumer protection laws, other than by using 

or recommending general terms and conditions. These requirements have been met in this case.  

1. Contrary to the Court of Appeal’s opinion, the provision in Section 439 of the Civil Code serves to 

protect the consumer. This already results from Section 2 (2), no. 1, of the UKlaG. According to that 

Section, consumer protection laws are those provisions of the Civil Code that apply to the sale of 

consumer goods. It is clear that Section 439 of the Civil Code also applies to a sale of consumer goods 

referred to in Section 474 (1), sentence 1, of the Civil Code. Section 439 of the Civil Code would only 

not constitute consumer protection law if consumer protection only had an inferior significance, or was 

purely a random side effect of the provision (BT-Drs. 14/2658, p. 53, regarding the unchanged, 

adopted preceding regulation in Section 22 of the AGBG). However, this is not the case. 
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The provision relating to subsequent performance (Nacherfüllung) in Section 439 of the Civil Code 

also serves the purpose of protecting consumers. It aims to implement Article 3 (2), sentence 1, of the 

Directive (BT-Drs. 14/6040, p. 230). Its protective nature is emphasised by including the Directive 

(pursuant to its Article 10) in the Annex listing “directives pursuant to Article 1” of the Directive 

98/27/EC of the European Parliament and the Council of 19 May 1998 on injunctions for the protection 

of consumers’ interests (OJ L 166, 11/06/1998, p. 51). The Directive concerning claims for injunctive 

relief was implemented into German law by the preceding provision of Section 2 UKlaG, Section 22 

AGBG (compare BT-Drs. 14/2658, p. 52). 

It is irrelevant that Section 439 of the Civil Code neither explicitly refers to the sale of consumer goods 

in its wording, nor is in fact restricted to the sale of consumer goods in scope. The legislature 

modernizing the law of obligations decided not to implement the Directive into national law in a 

separate consumer goods act, but rather to design the general provisions of the Civil Code concerning 

sale (Sections 433 and following of the Civil Code) according to the requirements of the Directive, and 

to restrict only a few provisions in scope to the sale of consumer goods (Sections 476 to 479 of the 

Civil Code). The fact that, according to Section 475 (1) of the Civil Code, an agreement to the detriment 

of the consumer which differs from Section 439 of the Civil Code is not permissible means that Section 

439 (4) of the Civil Code (also) serves the purpose of protecting the consumer. 

2. If the Defendant demands compensation for the value of the use of the defective item in the context 

of a replacement delivery for the item pursuant to Section 439 (1) of the Civil Code, the Defendant will 

infringe Section 439 (4) of the Civil Code. As explained above, in the case of the sale of consumer 

goods, Section 439 (4) of the Civil Code is to be interpreted restrictively as regards the fact that the 

seller, who in the course of subsequent performance delivers an item that is not defective, is not 

entitled to claim compensation from the purchaser for the value of using the defective item. Since there 

is also no other basis for such a claim by the seller in the case of a purchase of consumer goods, the 

subsequent performance according to Section 439 (4) of the Civil Code needs to be effected in such 

a way that the seller delivers an item that is not defective, and can only require the return of the 

defective item. If the seller in addition requests compensation for use, he will (contrary to Section 

439 (4) of the Civil Code) be asserting a claim that he is not entitled to. 

3. Finally, being able to claim against the Defendant for injunctive relief is in the interest of consumers 

because the infringement described affects the collective interest of consumers. Due to its weight and 

significance, this claim extends beyond any individual case, since it can be assumed that the seller 

would request the consumer to pay compensation for use in many other cases. It was therefore 

necessary to resolve this question in general (compare BT-Drs. 14/2658, p. 53). 

C. 

Given all the circumstances, the Defendant’s appeal must be dismissed. Concerning the claimant’s 

appeal, the judgment of the Court of Appeal must be set aside to the extent that the application for 

injunctive relief (the original claim under I 2) has been dismissed so far (Section 562 (1) of the ZPO 

(Zivilprozessordnung – Code of Civil Procedure)). The Senate must deliver a final judgment in the 

matter because no more material findings are necessary to allow a decision (Section 563 (3) of the 

ZPO). Since the Claimant can demand that the Defendant refrain from charging consumers for the 

use of a defective item in the context of a replacement delivery under Section 439 (1) of the Civil Code, 

the judgment of the court of first instance must be amended and an order made against the Defendant 

accordingly. 
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