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Headnotes: 

1. In a protracted process such as the efforts to reach a supervisory board resolution on the 

change of office of the chairman of the executive board, every intermediate step – even the 

incumbent chairman of the executive board’s mere disclosure to the chairman of the 

supervisory board of an intent to resign from office prior to the expiration of his term – might 

constitute insider information according to Section 13 (1), first sentence, of the Securities 

Trading Act (Wertpapierhandelsgesetz – WpHG) regarding a non-public event. (mn. 14) 

2. The intermediate step can be insider information according to Section 13 (1), first sentence, of 

the Securities Trading Act regarding a future event – here: approval of the supervisory board 

or a change in office – if according to the rules of general experience the occurrence of a future 

event is more likely than its non-occurrence. (mn. 29) 

3. The issuer is not liable for damages under Section 37b of the Securities Trading Act where it 

would have pursued an exemption from the disclosure obligation in the absence of a deliberate 

decision and the further requirements of Section 15 (3), first sentence, of the Securities Trading 

Act are in fact fulfilled. (mn. 33) 
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Holding:  

Following the appeal of the model plaintiff, the order of the 20th Civil Senate of the Higher Regional 

Court Stuttgart of 22 April 2009, is reversed with the exception of the conclusion on (I) that during the 

time between 17 May 2005, until the supervisory board resolution of the model defendant on 28 July 

2005, no insider information had arisen regarding Prof. S. having announced a unilateral resignation. 

Consistent with this ruling, the matter is remitted to the Higher Regional Court for further hearing and 

decision also on the costs of the appeal proceedings. 

Amount in dispute: € 5,481,662.92 

 

Facts:  

I. 

The model plaintiff claims damages from the model defendant as a result of the delayed ad hoc 

disclosure regarding the early withdrawal from office of the executive board chairman Prof. S. 

Following the 6 April 2005, general meeting of the model defendant, Prof. S. increasingly 

considered resigning prior to the expiration of his appointment as chairman of the executive board, 

which ran until 2008. He shared these deliberations with his wife, who managed his office. On 17 May 

2005, he discussed his intentions with the chairman of the supervisory board K. On 1 June 2005, 

supervisory board members W. and L. were informed of the plans; on 15 June 2005, at the latest, Prof. 

S. informed executive board member Z., who was to become his successor as chairman. On 6 July 

2005, the head secretary B. was informed, as of 10 July 2005, the Head of Communications Sc., Mrs 

S. and Mrs B. worked on a press release, on an external statement and on a letter to the staff of the 

model defendant. 

On 13 July  2005, the members of the supervisory board were invited to a meeting on 28 July 2005. 

The invitation, as well as the convocation of the presidential committee of the supervisory board on 

27 July 2005, did not contain an indication as to a potential change in the person of the chairman of 

the executive board. On 18 July 2005, Prof. S. and the chairman of the supervisory board K. decided 

that in the board meeting of 28 July 2005, they would propose the early withdrawal of Prof. S. at the 

end of the year and the appointment of Dr. Z. as successor. On 25 July 2005, Prof. S. discussed the 

change with Kl., member of the supervisory board and chairman of the group- and general works 

council . It is disputed whether Kl. was informed by phone about the intended change already on 11 

July 2005. Kl. discussed the staffing issue with the other employee representatives, had conversations 

with Dr. Z. and on 27 July 2005, informed Prof. S that the employee representatives would vote in 

favour of the change. 

On July 27, 2005, two further members of the presidential committee, Dr. Kle. and Dr. Sch., were 

informed of the matter before the meeting of the presidential committee started at 5:00 p.m. The 

presidential committee decided to propose to the board on the following day that it approve the early 

withdrawal of Prof. S. at the end of the year and the appointment of Dr. Z. as his successor. At 6:30 

p.m., Prof. S. informed executive board member Dr. C., who had been considered as his potential 

successor among the public, about the intended change, and at 7:00 p.m. he informed executive board 

members Dr. G. and U. At 7:30 p.m. a dinner attended by the stockholder representatives among the 
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members of the supervisory board took place, and the recommendation of the presidential committee 

was discussed. 

Around 9:50 a.m. on 28 July 2005, the supervisory board of the model defendant resolved that Prof. 

S. should resign from office at the end of the year and that Dr. Z. should become new chairman of the 

executive board. At 10:02 a.m. the model defendant sent a corresponding ad hoc disclosure in 

advance to the directors of the stock exchanges and to the Federal Financial Supervisory Authority 

(BaFin). At 10:32 a.m., the ad hoc disclosure was published in the message database of the German 

Association for ad hoc Publicity (Deutsche Gesellschaft für Ad-hoc-Publizität). The market value of the 

model defendant’s stock, which on that day had already increased due to the publication of the second 

quarter results from 2005, increased significantly after the notice of the change of office of the 

chairman. 

In addition to the model plaintiff, several investors who sold shares of the model defendant prior to 

this point in time filed suit against the model defendant, claiming damages as a result of the allegedly 

belated ad hoc disclosure. In accord with the findings of the order for reference submitted by the 

Regional Court, the Higher Regional Court Stuttgart held in the model case decision of 15 February  

2007, (see ZIP 2007, 481) that insider information according to section 37b (1) of the Securities 

Trading Act arose first on 28 July 2005, at approximately 9:50 a.m. and that the model defendant 

published this information promptly. The Federal Court of Justice overturned this model case decision 

by order of 25 February 2008, (see II ZB 9/07, ZIP 2008, 639) and remitted the matter to the Higher 

Regional Court for further proceedings and decision. 

In the model case decision of 22 April 2009 (see ZIP 2009, 962), the Higher Regional Court Stuttgart 

held that until the supervisory board resolution of the model defendant on 28 July 2005, no insider 

information had arisen as to Prof. S. having declared to the chairman of the supervisory board that he 

would unilaterally resign; the Court held further that on 27 July 2005, after 5:00 p.m., with the resolution 

of the presidential committee of the model defendant’s supervisory board, insider information arose 

regarding the fact that in a meeting on 28 July 2005 the supervisory board would decide on the 

proposal of the presidential committee to agree to the early termination of Prof. S.’s chairmanship as 

of December 31, 2005. Furthermore, it held that the model defendant was not exempt from the 

obligation to publish this information promptly according to Section 15 (3) of the Securities Trading Act 

and could not instead wait until the supervisory board resolution on 28 July 2005. However, the model 

defendant was not deemed liable under Section 37b of the Securities Trading Act for damages due to 

the failure to publish promptly because it could assert that the alleged damages would have occurred 

to the same degree if it had made a deliberate decision on the delay as well as if it had once again 

instructed the supervisory board member, who was sufficiently familiar with the insider regulations, 

and had thus acted legally. 

The model plaintiff filed an appeal against the model decision, in which twelve further plaintiffs 

joined. 

By order of 22 November 2010, (see ZIP 2011, 72) the Senate requested the European Court of 

Justice to give a ruling on two matters concerning the interpretation of Article 1 (1) of Directive 

2003/6/EC and Article 1 (1) of Directive 2003/124/EC. In its judgment of 28 June 2012 (see Case C-

19/11; ZIP 2012, 1282), the court decided: 

1. Point 1 of Article 1 of Directive 2003/6/EC of the European Parliament and of the Council of 

28 January 2003 on insider dealing and market manipulation (market abuse) and Article 1 (1) 
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of Commission Directive 2003/124/EC of 22 December 2003 implementing Directive 2003/6 as 

regards the definition and public disclosure of inside information and the definition of market 

manipulation must be interpreted as meaning that, in the case of a protracted process intended 

to bring about a particular circumstance or to generate a particular event, not only may that 

future circumstance or future event be regarded as precise information within the meaning of 

those provisions, but also the intermediate steps of that process which are connected with 

bringing about that future circumstance or event. 

2. Article 1 (1) of Directive 2003/124 must be interpreted as meaning that the notion of ‘a set of 

circumstances which exists or may reasonably be expected to come into existence or an event 

which has occurred or may reasonably be expected to do so’ refers to future circumstances or 

events from which it appears, on the basis of an overall assessment of the factors existing at 

the relevant time, that there is a realistic prospect that they will come into existence or occur. 

However, that notion should not be interpreted as meaning that the magnitude of the effect of 

that set of circumstances or that event on the prices of the financial instruments concerned 

must be taken into consideration. 

The admissible appeal of the model plaintiff – which is applicable to the present model proceeding 

according to Section 15 (1), second sentence, of the Model Case Procedure Act for Investors 

(Kapitalanleger-Musterverfahrensgesetz – KapMuG) (hereafter: Model Case Procedure Act for 

Investors) in its version valid until 1 November 2012, according to Section 27 of the Model Case 

Procedure Act for Investors (see Article 1, 10 (1), first sentence, of the law of 19 October 2012, BGBl. 

I p. 2182; hereafter: Model Case Procedure Act for Investors, new version) – is as a matter of law 

always of fundamental significance under Section 547 (2), no. 2, of the Code of Civil Procedure 

(Zivilprozessordnung – ZPO) and is in part justified. Following the appeal of the model plaintiff, the 

model decision is to be repealed with the exception of the conclusion on (1), and the matter is to be 

remitted to the Higher Regional Court for further necessary determinations consistent with the 

judgment of the European Court of Justice. 

1. The conclusion of the Higher Regional Court is affirmed that, from the period of 17 May 2005, 

until the supervisory board resolution of the model defendant, no insider information arose regarding 

Prof. S. having declared his unilateral withdrawal from office to the chairman of the supervisory board. 

The consideration of evidence of the Higher Regional Court, which heard Prof S. and the chairman of 

the board K. as witnesses on the matter, is free of legal error. In the appeal proceedings, the 

consideration of evidence by the Higher Regional Court in a capital markets dispute 

(Kapitalanlegermusterverfahren) must be examined only with regard to legal errors, Section 576 (1) 

and (3) of the Code of Civil Procedure in conjunction with Section 546 of the Code of Civil Procedure. 

In principle, the consideration of evidence is a matter for the trial judge and is only open to limited 

examination as to whether he or she has comprehensively and consistently analysed the proceeding 

materials and evidentiary findings, and thus as to whether the consideration of evidence is complete 

and legally possible and does not violate general rules of logic and experience (settled case law, see 

BGH, judgment of 13 December 2001, file number: XI ZR 51/10, BGHZ 192, 90, mn. 29; judgment of 

19 July 2004, file number: II ZR 217/03, WM 2004, 1726, 1729). This is also valid for appeals in model 

proceedings. The fact that a model proceeding according to Section 15 (1), second sentence, of the 

Model Case Procedure Act for Investors (see Section 20 (1), second sentence, of the Model Case 

Procedure Act for Investors, new version) is of fundamental importance relates to the admissibility of 

the appeal but does not, though it also aims at establishing facts, stop the Federal Supreme Court as 

court of appeal from generally being bound to valid factual conclusions made by the Higher Regional 
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Court (see Section 577 (2), fourth sentence, of the Code of Civil Procedure in conjunction with Section 

559 (2) of the Code of Civil Procedure; cf. KK-KapMuG/Rimmelspacher, § 15, mn. 205). 

The Higher Regional Court analyses evidentiary findings comprehensively and consistently and 

evaluates them fully. Contrary to the opinion of Intervening Party 1, the evaluation of evidence is not 

incomplete because the Higher Regional Court did not expressly refer to the credibility of the 

witnesses. According to Section 286 (1), second sentence, of the Code of Civil Procedure, the reasons 

which have led to the judicial ruling must be indicated. The Higher Regional Court has extensively 

analysed the question of the credibility of the witnesses’ statements, which is central to the evaluation 

of witness testimony. Contrary to the opinion of Intervening Party 1, the Higher Regional Court has not 

given an indicative effect to events that they should not have been given on the belief that a supervisory 

board resolution would have been unnecessary and difficult to understand after the resignation from 

office, though the participants could have had an interest in the board resolution due to its external 

impact. Rather, the court found that a unilateral decision to resign from office having already been 

announced in the conversation with witness K. in May was inconsistent with the entire further sequence 

of events since the middle of May 2005. The Higher Regional Court also examined the credibility of 

the witnesses insofar as the model plaintiff had doubted them and had assumed a coordination of 

statements based on the corresponding wording in the statements. It plausibly explained the 

corresponding wording with the fact that the witnesses described the course of a conversation between 

them. 

2. However, the appeal is successful insofar as it challenges the conclusion in the model proceeding 

that insider information arose only on July 27, 2005. The conversation of witness S. with witness K. in 

the middle of May might already be considered as a point in time when insider information arose. 

Insofar, however, a determination by the trial court is required as to whether at this point in time there 

existed specific information according to section 13 (1), first sentence, of the Model Case Procedure 

Act for Investors (price specificity), whether this information was suitable to considerably influence the 

price of the model defendant’s shares in the event it became publicly known, and whether the consent 

of the supervisory board was sufficiently probable. 

a) The announcement of witness S. to witness K. about his intent to resign from office prior to the 

expiration of the term of office with the consent of the board can be insider information according to 

section 13 (1), first sentence, of the Model Case Procedure Act for Investors as regards a non-public 

event that has already occurred. This is especially valid for the further events, up to the supervisory 

board resolution on 28 July 2005, identified by the Higher Regional Court. 

aa) The fact that it had been an intermediate step on the way to the resignation of witness S. from 

the executive board of the model defendant and the appointment of a new executive chairman does 

not preclude its characterisation as insider information. In response to the reference of the Senate, the 

Court of Justice of the European Union clarified that within a protracted process not only the particular 

circumstance or event at the end of the process but also the intermediate steps connected to the 

realisation of the circumstance or event can be precise information according to Article 1 (1) of 

Directive 2003/6/EC of the European Parliament and the Council of 28 January 2003, on insider 

trading and market manipulation (market abuse) and Article 1 (1) of Directive 2003/124/EC of the 

Commission of 22 December 2003, on the implementation of Directive 2003/6 regarding the definition 

and disclosure of insider information and the definition of market manipulation (see ECJ, ZIP 2012, 

1282, mn. 40). Accordingly, on the way to the intended result, each individual event can come into 

question as insider information according to Section 13 (1), first sentence, of the Model Case 
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Procedure Act for Investors. Contrary to the ruling in the model decision, the future event, which is the 

intended result, does not function to preclude an examination of the individual intermediate steps in 

terms of their qualification as insider information. 

bb) The model case decision also does not prove to be correct based on the auxiliary consideration 

of the Higher Regional Court that, from the perspective of a reasonable investor, circumstances which 

have already occurred can be relevant to the market price only if the future event they are directed to 

is sufficiently likely to occur. As the circumstance which has occurred must be considered 

autonomously with regard to its qualification as insider information, it does not exclusively depend on 

whether it is directed towards a future event and how likely this future event is to occur. 

Insider information requires that the non-public events are suitable to substantially influence the 

price of the insider securities in the event of their public disclosure (price relevance). Such suitability 

is established according to Section 13 (1), second sentence, of the Model Case Procedure Act for 

Investors if a reasonable investor would consider the information in his or her investment decision. 

With regard to Article 1 (2) of Directive 2003/6/EC of the European Parliament and the Council of 

28 January 2003, on insider trading and market manipulation (market abuse), an interpretation in 

conformity with the Directive must be understood as meaning information which a reasonable investor 

would probably use as a basis for his investment decision. Information about an event or a 

circumstance that has already occurred and information about future circumstances and events must 

be distinguished. It is only with regard to information about future, sufficiently likely events that the 

Court of Justice of the European Union explicitly decided that price relevance also depends on the 

probability that the event will occur (see ECJ, ZIP 2012, 1282, mn. 55). 

cc) Insofar, the Senate cannot decide the matter itself because the Higher Regional Court – in 

accord with its view – has reached conclusions neither on which circumstances that occurred up to 

the supervisory board resolution represent precise information (price specificity) under Section 13 (1), 

first sentence, of the Model Case Procedure Act for Investors, nor whether they were suitable to 

significantly influence the price of the model defendant’s shares in the event of their public disclosure 

(price relevance). 

 (1) The fact that the witness S. considered resigning from office prior to the expiration of his term 

as chairman of the executive board in 2008 – and informed his wife of such considerations – does not, 

although a circumstance which has occurred, qualify as precise information according to Section 

13 (1), first sentence, of the Model Case Procedure Act for Investors. Information relating to a 

circumstance or event which has already occurred is precise if it is specific enough to allow for a 

conclusion as to the potential impact of the circumstance or event on the prices of financial instruments 

(see Article 1 (1) of Directive 2003/124/EC, ECJ, ZIP 2012, 1282, mn. 29). Plans, propositions and 

intentions of a person can indeed be precise information about the circumstance which has occurred 

(differing view Assmann in Assmann/Uwe H. Schneider, WpHG, 6. ed., § 13 mn. 21). If within a 

protracted process a certain circumstance or event is supposed to be realised, also the intermediate 

steps of the process relating to the realisation of the circumstance or event can be insider information 

(see ECJ, ZIP 2012, 1282, mn. 82). However, the sole fact that witness S. considered resigning from 

office prior to the expiration of his term – without reaching a decision in this regard – does not constitute 

such an item of specific information that would allow a conclusion as to the potential impact on the 

prices. The element of price specificity assumes significance especially with regard to events which 

can be considered part of a protracted course of events (see ECJ, ZIP 2012, 1282, mn. 39). A potential 

impact on the prices was associated with witness S. remaining in office as chairman of the executive 
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board. Had the mere considerations been publicly disclosed, it can also not be derived that there would 

have be an impact on the prices on the belief that the considerations could indicate a weakening of 

the executive position. This can also not be viewed differently because witness S. informed his wife, 

who also worked for the model defendant, about these considerations. They, therefore, did not leave 

the narrow personal sphere and did not lose the characteristic of considerations that lack a precise 

informational content. 

 (2) The Senate cannot itself determine whether the conversation with the chairman of the 

supervisory board K. and the further individual events identified by the Higher Regional Court for the 

time between this conversation and the supervisory board resolution constitute precise information 

that is relevant to prices. 

It is decisive for the price specificity whether the information about these circumstances is already 

specific or precise enough to allow a conclusion as to the impact on the price of the shares of the 

model defendant. The information about the conversation between the chairman of the supervisory 

board and the chairman of the executive board about a consensual change in the executive board is 

precise. Given the factual circumstances, it must, however, still be determined whether they allow a 

conclusion as to the development of prices vis-à-vis 17 May 2005. So far, it has only been determined 

with regard to 27 July 2005 that the information about the supervisory board resolution on the change 

in the executive board supported a conclusion as to the price increase in the model defendant’s shares. 

The same potentially holds true for the other events up to the board resolution. 

What is decisive for price relevance is whether a reasonable investor would use the information 

about the respective circumstance as a basis for his investment decision. Here, this would be the fact 

that witness S. stated his intention to witness K. to resign from office prior to the expiration of his term 

with the agreement of the executive board and the fact that witness S. did not oppose this idea but 

instead wished to work together with witness S. on a supervisory board resolution; the same is valid 

for the further events and circumstances up to the board resolution. The potential of information to 

influence the prices must be assessed by means of an objective and retrospective ex ante prediction 

(objektiv-nachträglicher Ex-ante-Prognose) (see BGH, judgment of 13 December 2001, file number: 

XI ZR 51/10, BGHZ 192, 89, mn. 41). The examination must be made with reference to the information 

available ex ante – as is to be used in the interpretation according to the first recital of Directive 

2003/124/EC of the Commission of 22 December 2003 on the implementation of Directive 2003/6 

concerning the definition and the publication of insider information and the definition of market 

manipulation (see ECJ, ZIP 2012, 1282, mn. 55) – and should take the potential impact of the 

information into account, especially considering the total activity of the issuer, the reliability of the 

source of information, and other market variables which might influence the respective financial 

instrument. 

A price increase – which is disputed by the parties – following the ad hoc disclosure regarding the 

supervisory board resolution can only be used in a limited fashion as an indication of the price 

relevance of the information about the witness’s intended consensual termination of his activities as 

chairman of executive board and the conversation between witnesses S. and K. The actual price 

development can have an indicative effect if circumstances other than the public disclosure of the 

insider information can, in practice, be excluded as having caused a significant price alteration (see 

BGH, judgment of 13 December 2011, file number: XI ZR 51/10, BGHZ 192, 90, mn. 41). The 

information about the supervisory board resolution, according to which the termination of Prof S.’s 

chairman-of-the-board activity at the end of the year was practically certain is, however, different 
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information than the information about a conversation regarding the intention to resign from the 

position as chairman of the executive board at the end of the year. A price increase as a reaction to 

the supervisory board resolution, therefore, can only indicate that information about witness S. 

resigning from office could hardly have been without any relevance at the beginning of May if at the 

end of July 2005 it was of importance for the price of the defendant’s shares, unless special 

circumstances explaining such an alteration occurred in the meantime. 

 

In determining the price relevance, it is not only decisive how likely the intended consensual 

termination of the appointment was. For the assessment of an investor, the information about witness 

S.’s intention to resign early from office as chairman of the executive board in agreement with the 

supervisory board need not be limited to indicating a future event but can also be used by an investor 

for other reasons in making an investment decision. The intention to implement personnel changes in 

the management might already entail that the model defendant will not or will not strenuously continue 

to pursue witness S.’s business policy. 

However, it also needs to be taken into consideration that the circumstance whereby a consensual 

revocation of the appointment and a succession plan are being worked on also hints at the future event 

of a change in the office of chairman. The Court of Justice of the European Union did not explicitly 

state to what extent the probability of the occurrence of the future event, which an event that has 

already occurred can hint at, is of importance in evaluating the price relevance of the event that has 

already occurred. Relating to the price relevance of the information on future events, the Court decided 

that regarding information about a sufficiently likely future event, it can be expected that an investor 

will also take into account the degree of probability of the occurrence of the future event (see ECJ, ZIP 

2012, 1282, mn. 55). Accordingly, as in relation to price relevance the investor can be expected to 

take into account the degree of probability of the occurrence of the future event. This must also hold 

true if there is accurate information about a circumstance that has occurred which hints to a future 

event and the investor must insofar estimate the potential future course of development (see Schall, 

ZIP 2012, 1286, 1288; Klöhn, ZIP 2012, 1885, 1891). 

The Senate does not fail to understand that this may at an early stage result in insider information 

subject to disclosure even though the decision-making process within the company has not been 

completed. This, however, is in accordance with the purpose of the Directive to place investors on 

equal footing and to protect them from, among other things, the illegal use of insider information (see 

ECJ, ZIP 2012, 1282, mn. 33). The issuer is protected because it may delay the disclosure at its own 

risk on the belief that confidentiality can be guaranteed (see Section 15 (3) of the Model Case 

Procedure Act for Investors). Furthermore, it is not liable for damages if the failure to disclose is not 

intentional or the result of gross negligence (see Section 37b (2) of the Model Case Procedure Act for 

Investors). This can be the case especially if the price specificity or the price relevance is incorrectly 

assessed as a result of ordinary negligence. 

b) Further, from the middle of May 2005, insider information about a future intermediate step or 

about the “final event” might have arisen regarding the supervisory board intending to consent to the 

resignation of the witness S. at the end of the year or regarding witness S. intending to resign at the 

end of the year. 

aa) The Higher Regional Court – corresponding to the ruling of the Senate of 25 February 2008 

(see II ZB 9/07, ZIP 2008, 639, mn. 25 et seq.) – reasoned that the future event of the supervisory 
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board resolution could only be relied upon with sufficient probability according to Section 13 (1), third 

sentence, of the Model Case Procedure Act for Investors (see Article 1 (1) of Directive 2003/124/EC) 

where, from the perspective of a reasonable investor, the decision of the supervisory board had been 

previously coordinated. In the order of 25 February 2008, the Senate had explained that it could remain 

unanswered whether a high or merely a more-likely-than-not probability was required in terms of the 

sufficient probability under Section 13 (1), third sentence, of the Model Case Procedure Act for 

Investors (see Article 1 (1) of Directive 2003/124/EC). For a consensual resignation, a resolution of 

the entire supervisory board would have been necessary, and according to the by-laws of the 

supervisory board, a resolution on the resignation of Prof. S. that had not been announced in the 

agenda could not have been passed following an objection of a member. Therefore, it remained 

unanswered whether the supervisory board would have immediately come to a decision in accordance 

with the proposal on the resignation of Prof. S. and the appointment of Dr. Z. as successor or whether 

it would be postponed. This would, however, have been evaluated differently in the event of an 

advance approval of the supervisory board. The Higher Regional Court assumed that such approval 

took place with the meeting of the executive committee of 27 July 2005.  

bb) Following the preliminary ruling of the European Court of Justice, the Senate does not adhere 

to this interpretation, which is based on a pure probability assessment (meeting at least a more-likely-

than-not standard) and which puts high demands on the probability of the occurrence of decisions of 

boards staffed with multiple people such as the supervisory board. According to the preliminary ruling 

of the European Court of Justice, the term sufficient probability according to Section 13 (1), third 

sentence, of the Securities Trading Act needs to be interpreted so as to mean future circumstances or 

events which under a comprehensive evaluation of the existing factors have a realistic prospect of 

occurring or happening in the future (see ECJ, ZIP 2012, 1282, mn. 56). Thus, the focus is not only 

on an assessment of probability but on rules drawn from common experience (see ECJ, ZIP 2012, 

1282, mn. 44). While such an assessment must conclude that the future event is more likely to occur 

than not, a higher probability does not have to be established. 

Thus, further determinations by the trial court are necessary here as well. An assessment according 

to the rules of general experience requires that all factual circumstances be considered. Accordingly, 

it must be taken into account whether the chairman of the supervisory board had in previous instances, 

through diligent preparation and leadership, succeeded in attaining intended resolutions on staff issues 

before the supervisory board, and whether circumstances existed that, ex ante, contradict the 

assumption that this would have occurred again in this instance. It is not decisive, however, whether 

the supervisory board would have had to postpone a decision upon request of a member because 

Section 13 (1), third sentence, of the Securities Trading Act aims at a future event, and a reasonable 

expectation that the resolution would occur would not be substantially affected by a postponement of 

the decision where the postponement was not shrouding opposition. 

cc) To the extent there was sufficiently precise information about a supervisory board resolution 

that could be considered a future circumstance, the actual price increase following the ad hoc 

disclosure regarding the board resolution has an indicative effect for the assessment of the price 

relevance if circumstances other than the public disclosure of the insider information can be practically 

excluded as leading to a substantial price change (see BGH, judgment of 13 December 2011, file 

number: XI ZR 51/10, BGHZ 192, 90, mn. 41). Insofar, the Higher Regional Court correctly considered 

the evening before the supervisory board resolution as being the price-relevant point in time for which 

they assumed insider information subject to disclosure. As far as this point in time is to be shifted 

forward following further determinations by the trial court, it must, however, be taken into consideration 
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that in making their investment decisions investors will consider not only the anticipated impact of this 

future event on the issuer – for which the price increase has indicative effect – but also the likelihood 

that the event will occur (see ECJ, ZIP 2012, 1282, mn. 55). 

3. The conclusions in the model decision that the model defendant was not exempt from the 

obligation of immediate disclosure of the insider information until the resolution of the supervisory 

board and that the model defendant is not liable despite the necessity of a deliberate decision on the 

postponement and despite the lack of instruction of a board member because it can contend that the 

asserted damages would have occurred equally even if a deliberate decision on the postponement 

had been made and the supervisory board member had been instructed relate to the point in time 

established by the Higher Regional court as to when insider information arose on 27 July 2005 at 5:00 

pm. Therefore, these conclusions must be reversed as well. 

Insofar, for the further proceedings, the Senate points out that a conclusion as to whether exemption 

from the obligation to immediately disclose insider information according to Section 15 (3) of the 

Securities Trading Act requires a deliberate decision on the postponement of the disclosure and a 

subsequent notice to the Federal Agency for Financial Services Supervision (BaFin) does not have to 

be made in a capital markets model proceeding if the issuer can contend that it decided in favour of a 

postponement and the further requirements under Section 15 (3), first sentence, of the Securities 

Trading Act are actually fulfilled. The infringing party can contend that the damage would also have 

occurred under lawful alternative conduct. 

a) The protective purpose of the violated provision in the case of Section 15 (1) and (3), Section 

37b (1) of the Securities Trading Act does not exclude contending lawful alternative conduct. Whether 

the objection of lawful alternative conduct is significant in the individual case depends on the protective 

purpose of the violated provision (see BGH, judgment of 24 October 1985, file number: IX ZR 91/84, 

BGHZ 96, 157, 171 et seqq.; judgment of 25 November 1992, file number: VIII ZR 170/92, BGHZ 120, 

281, 285). Liability for damages resulting from a violation of the obligation to immediately disclose 

insider information primarily serves the investors’ asset protection even if it additionally has a general 

preventive character, and investors’ asset-protection interest is not infringed by the absence of a 

deliberate decision to exempt postponement of the disclosure under Section 15 (3) of the Securities 

Trading Act. The obligation of immediate disclosure protects the interest in the functionality of the 

markets and is supposed to counteract insider trading, and it also protects the investors’ interests in 

assets in obtaining “correct” prices as well as their freedom of choice. If for an exemption under Section 

15 (3) of the Securities Trading Act only a deliberate decision on the postponement is absent, but apart 

from that the requirements of Section 15 (3), first sentence, of the Securities Trading Act are met, the 

protective purposes of the obligation of immediate disclosure are – as long as they serve the investors’ 

interests – unaffected. A deliberate decision of the issuer is supposed to help safeguard the securing 

of confidence. According to Section 15 (3) of the Securities Trading Act, to prevent insider trading the 

issuer must ensure that only persons who have been instructed about their insider information duties 

learn of insider information in the course of further events, and ad hoc disclosure is to be made 

promptly if there are indications that confidentiality is no longer being preserved. This can only be 

guaranteed if the issuer monitors the further flow of information in the company and the market. If the 

issuer in fact fulfils these requirements, there will be no effect on the investors’ asset interest in having 

“correct” prices that are free from the influence of insider trading nor will there be any effect on their 

freedom of choice. 
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That the requirements of Section 15 (3), first sentence, of the Securities Trading Act – with the 

exception of a deliberate decision – must otherwise be fulfilled affects in particular the guarantee of 

confidentiality. In addition to supervision over the access to information (see Section 7 of the Securities 

Trading Notice and Insider Directory Regulation (Wertpapierhandelsanzeige- und 

Insiderverzeichnisverordnung – WpAIV)), this requires that the issuer has taken the necessary 

measures to guarantee that each person who has access to insider information recognises the legal 

as well as regulatory obligations and is aware of the sanctions that are imposed in the event of an 

abusive use or an improper dissemination of such information. The German legislature has codified 

this requirement of recognition and clarification under Article 3 (2), lit. b), of Directive 2003/124/EC in 

Section 15b (1), third sentence, of the Securities Trading Act (see Assmann in Assmann/Uwe H. 

Schneider, WpHG, 6th ed., § 15 mn. 163; uncertain in this regard is a vague government draft of a law 

for the improvement of investor protection [Law for the Improvement of Investor Protection – AnSVG], 

BT-Drucks. 15/3174 p. 35). The requirement in respect of the guarantee of confidentiality, codified in 

Section 15b (1), third sentence, of the Securities Trading Act, whereby persons who have access to 

insider information whose publication has been postponed are informed and instructed about the legal 

consequences of violations and about their obligations, cannot for their part be substituted with the 

assertion that it is enough if the persons could have been informed and instructed. The requirement 

of clarification and instruction is supposed to serve the monitoring of the information flow by the issuer 

and strengthen insiders’ awareness of their obligations. It contradicts this purpose to consider it 

sufficient that insider information in fact remained confidential and that the issuer substitutes the 

expected monitoring by contending that it could at any time have complied with the formal 

requirements for the guarantee of confidentiality. 

b) The contention of lawful alternative conduct, by contrast, requires that the infringing party would 

have brought about the same outcome by lawful conduct. It is not sufficient that it could have brought 

about this outcome (see BGH, judgment of 25 November 1992, file number: VIII ZR 170/91, BGHZ 

120, 281, 287; judgment of 3 February 2000, file number: III ZR 296/98, BGHZ 143, 362, 265). The 

Higher Regional Court has not yet concluded that the model defendant would have made a decision 

for exemption if it had recognised the existence of insider information. 
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