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Headnotes 

a) To conform to European directives, Section 439 (1) alternative 2 of the Civil Code (Bürgerliches 

Gesetzbuch – BGB) is to be interpreted as including the removal and disposal of the defective 

purchased good within the alternative “delivery of a non-defective good” for subsequent 

performance specified in that Section (following on from ECJ, judgment of 16 June 2011 – C-

65/09 and C-87/09, EU:C:2011:396 – Gebr. Weber GmbH v Jürgen Wittmer and Ingrid Putz v 

Medianess Electronics GmbH). 

b) The right granted to the seller by Section 439 (3), sentence 3, of the Civil Code to refuse the 

only remedy possible because of an (absolute) lack of proportionality of the costs is not 

compatible with Article 3 of the Directive (ECJ, loc. cit.). The legal lacuna that this causes is to 

be closed by a teleological reduction of Section 439 (3) of the Civil Code for cases concerning 

the sale of consumer goods (Section 474 (1), sentence 1, of the Civil Code) until such time as 

a new provision is passed. The provision needs to be applied restrictively to the sale of 

consumer goods to the extent that the seller has no right to refuse if only one method of 
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subsequent performance is possible, or if the seller rightly refuses another kind of subsequent 

performance. 

c) In these cases, the right of the seller is limited to refusal of the subsequent performance in form 

of replacement (Ersatzlieferung) because of disproportionate costs, to the right to impose on 

the buyer – concerning the removal of the defective purchased good and the installation of new 

replacement goods – to an adequate amount of cost refund. The value the good would have if 

there were no lack of conformity, and the significance of the lack of conformity, must be borne 

in mind when calculating this amount. At the same time, it should be guaranteed that the 

buyer’s right to reimbursement of the removal and installation costs is not rendered devoid of 

substance by the limitation to a cost contribution by the seller. 

 

Holding 

 

The VIII. Civil Senate of the Federal Court of Justice has responded to the oral hearing of 21 December 

2011 by the presiding Judge Ball, Judge Dr Milger, Judge Dr Schneider, Judge Dr Fetzer, and Judge 

Dr Bünger 

for justice:  

 

The Defendant’s appeal on points of law against the judgment of the 15th Civil Senate in Kassel of the 

Higher Regional Court of Frankfurt am Main of 14 February 2008 is rejected as inadmissible, insofar 

as the Defendant has been ordered at first instance to pay 273.10 € with interest. 

 

In all other respects, upon the Defendant’s appeal, the aforementioned judgment of the Higher 

Regional Court is set aside in respect of the costs and insofar as the Defendant has been ordered to 

pay more than 326.90 € with interest. To this extent, the claimant’s appeal on points of law against the 

judgment of the 4th Civil Chamber of the Kassel Regional Court of 24 November 2006 is dismissed.  

 

The further appeal on points of law is rejected. 

 

The costs of the first two instances will be borne by the claimant to 74 % and by the defendant to 26 %. 

Regarding the costs of the appeal proceedings, including those before the European Court of Justice, 

72 % shall be borne by the Claimant and 28% by the Defendant.  

 

As a matter of law 
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Facts 

 

On 24 January 2005, the Claimant purchased 45.36 m² of Italian-made polished tiles from the 

Defendant, who operates as a construction materials retailer, at a cost of 1,191.61 € net of 16 % value-

added tax and 1,382.27 € including 16 % value-added tax. He had about 33 m² of the tiles laid in the 

hallway, in the bathroom, in the kitchen and on the stairway landing of his house. Shading then 

appeared on the tiles that was visible to the naked eye. Therefore, the Claimant submitted a complaint, 

which the Defendant rejected on 26 July 2005, after consulting the tile manufacturer. In an independent 

procedure for taking evidence instituted by the Claimant, the appointed expert concluded that the 

shadings referred to in the complaint were fine micro scratches, which could not be removed, so that 

the only remedy possible was the complete replacement of the tiles. The expert estimated the cost of 

this at 5,026.27 € net of 16 % value-added tax, and 5,830.57 € including 16 % value-added tax.  

 

In the absence of a response to his demand for performance, in which a deadline was set, the 

Claimant brought an action against the Defendant in the present litigation for delivery of non-defective 

tiles and to payment of 5,830.57 € (installation and removal costs) plus interest. The Regional Court 

(Landgericht) ordered the Defendant to pay the Claimant 273.10 €, as a reduction of the sales price, 

– which was not asserted by the Claimant – and dismissed the suit in other respects. In response to 

the Claimant’s appeal on points of fact and law (Berufung), the Higher Regional Court 

(Oberlandesgericht) partially amended the first instance decision and ordered the Defendant to deliver 

45.36 m² of non-defective tiles and to pay 2,122.37 € plus interest. The appeals on points of law only 

(Revision) filed by the parties were partially successful. 

 

Rationale 

 

The appeals on points of law only filed by the parties were partially successful. 

A. 

In the grounds for its ruling, the court of appeal on points of fact and law (Frankfurt on the Main, 

OLGR 2008, 325 et seqq. = ZGS 2008, 315 et seqq.) essentially held as follows: 
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The Claimant is said to be entitled to the delivery of non-defective tiles under Sections 434 

and 437 no. 1 and 439 (1) alternative 2 of the Civil Code. The tiles that he purchased from and which 

were delivered by the Defendant are said to be defective (Section 434 (1), sentence 1, no. 2 of the 

Civil Code). According to the opinion of the court-appointed expert, the tiles are said to be show a 

polishing error caused in the course of manufacturing which – as had been confirmed by inspection in 

person – when viewed over the surface area, especially in daylight, were said to cause irritating and 

immediately obvious smear stripes. It is said not to be technically possible to remedy this defect 

(Section 439 (1), alternative 1, of the Civil Code). The objection raised by the Defendant under 

Section 439 (3) of the Civil Code, asserting that the Claimant’s request for the delivery of non-defective 

tiles would cause disproportionate costs, is said to be unfounded. With regard to the question of 

whether the only plausible option of subsequent performance by delivery of non-defective tiles can be 

refused due to absolute disproportionality (Section 439 (3), sentence 3, second sub-clause of the Civil 

Code), it is said that the Claimant’s interest in subsequent performance must be weighed against the 

Defendant’s interest in not being burdened with the costs arising therefrom. It is said that the costs 

arising for the installation of the new tiles do not have to be considered in this context, but that the 

expenditure for the delivery (about 1,200 € including transport) and for the removal of the defective 

tiles – meaning their removal and disposal (roughly 2,100 €) – must be considered. This is said to 

emerge from the necessary interpretation of Section 439 (1), alternative 2, of the Civil Code.  

Having said that, the wording of this provision, according to which the “delivery of a non-

defective good” is owed, is said to be contrary to the assumption that installation and removal costs 

are not included in the subsequent performance costs that are to be met by the seller. Furthermore, it 

is said to initially seem to be implausible to assume that the claim for subsequent performance, as a 

modified claim for performance, imposes on the seller – in addition to his original obligations under the 

contract of sale regarding handing over the purchased good and transferring the rights thereto – 

obligations to act that had not previously been incumbent on it. On the other hand, however, it is said 

to be possible to conversely conclude from the obligation incumbent on the seller to place the buyer 

in a position of ownership and possession – only – of the non-defective purchased good, that the buyer 

is not obliged to retain both the non-defective good as well as the delivered defective good. It is 

concluded from this that the seller has a contractual obligation to take the defective good back. If, as 

in the present case, the defective good has been installed adequately by the buyer, this obligation – 

and thus also the subsequent performance – is said to extend to the removal of the purchased good, 

which is necessary prior to its return. 
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The legislative materials also evince that Section 439 of the Civil Code serves the transposition 

of Article 3 of Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on 

certain aspects of the sale of consumer goods and associated guarantees. When interpreting the law 

in conformity with European directives in the manner required, it is said to be necessary to note that 

Article 3 (2) half-sentence 1 of the Directive speaks of having “the goods brought into conformity”, in 

contrast to Section 439 (1) of the Civil Code which refers to “subsequent performance”, and that the 

subsequent performance option “delivery of a non-defective good” is described in the Directive with 

the words “repair or replacement, in accordance with Article 3”. Accordingly, the seller is said to be 

obliged to do more than physically deliver and transfer ownership of a non-defective purchased good. 

Rather, he is said to be obliged to bring the goods “into conformity” [with the contract of sale]. This is 

said to be characterized by the fact that the good purchased has already been processed properly. In 

addition, the term “replacement” is said to indicate that the seller is obliged to do more than just 

“deliver”. It is furthermore said that anyone who “replaces” a good not only has to hand over the new 

good, but also has to take away the old good, because otherwise he “adds”. Article 3 (3) 

subparagraph 3 of the Directive, according to which the replacement has to take place “without 

significant inconvenience to the consumer”, and the “nature of the goods and the purpose for which 

the consumer required the goods” are to be taken into account, indicates an extension of the 

understanding of the term “replacement” to more than the delivery. 

In connection with weighing the Claimant’s interest in conducting the subsequent performance 

against the Defendant’s interest in not being charged with disproportionately high costs in connection 

with the subsequent performance, it is said that it cannot be found that the subsequent performance 

would cause disproportionately high costs, when considering that the damage due to the defective 

tiles is substantial and that – according to the uncontested calculation of the court-appointed expert 

witness – the subsequent performance causes removal costs of 2,122.37 €, including 19 % value-

added tax, over and above the delivery of the non-defective tiles. 

 

Consequently, the Claimant is said to be not only in a position to demand the delivery of non-defective 

tiles, but also to be entitled to claim payment of 2,122.37 € from the Defendant. True, 

Section 439 (1), (2) of the Civil Code itself is said not to provide a payment entitlement, but only to 

oblige the seller to conduct the subsequent performance at his own expense. The payment entitlement 

is said to arise out of Sections 434 and 437 no. 1 as well as Section 439 (1) and (2) of the Civil Code 

in conjunction with Sections 280 (3) as well as 281 (1), (2) of the Civil Code. By rejecting all of the 

Claimant’s claims prior to litigation, the Defendant is said to have culpably breached his obligation of 
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subsequent performance (Section 281 (2) of the Civil Code) and seriously and finally refused to 

perform (Section 281 (2) of the Civil Code), thus obviating the need to set a deadline for the 

subsequent performance.  

The Claimant is said not to be entitled to any further damages due to culpable delivery of defective 

tiles (Sections 434 and 437 No. 3, 440 and 280 (1) as well as Section 281 (1) of the Civil Code), 

because of the absence of liability on the part of the Defendant. 

 

B. 

 

The above assessment fails to stand up to legal review in all respects – insofar as an appeal 

on points of law only is admissible.  

I. 

The appeal on points of law only is not admissible insofar as he addresses the judgment 

ordering the Defendant to pay 273.10 € with interest. The Defendant is not adversely affected in this 

amount by the appeal on points of fact and law, given that he has already been ordered pay 273.10 €, 

plus interest, at first instance, and has failed to file a subsequent appeal on points of fact and law 

against this. 

II. 

Insofar as the Defendant has been ordered to pay more than 273.10 € (plus interest), namely 

a further 1,849.27 € (plus interest), the appeal on points of law only – which is admissible – is well-

founded in most respects. 

 

1. The court of appeal on points of fact and law assumed without making any legal errors that, 

within the scope of the Claimant’s request for subsequent performance by means of replacement 

(Section 439 (1), alternative 2, of the Civil Code), he may as a matter of principle demand that the 

Defendant removes and disposes the defective tiles. The Court was also right to prevent the Defendant 

from refusing to provide a replacement in accordance with Section 439 (3), sentence 1, and sub-

clause 2 of sentence 3 of the Civil Code due to the disproportionality of the cost of removing the 

defective tiles. The court of appeal on points of fact and law however failed to recognize that the 
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Claimant’s claim for subsequent performance, concerning the removal of the goods regarding which 

there was a lack of conformity, is limited to an adequate cost refund, given the further development of 

Section 439 (3) of the Civil Code that is necessary in order to conform with European law.  

2. The scope of the obligations that are incumbent on the seller as part of subsequent 

performance in accordance with Section 439 (1) of the Civil Code – as well as the objection of 

disproportionality to which the seller is entitled in accordance with Section 439 (3) of the Civil Code – 

has to be determined in harmony with the content of Article 3 of Directive 1999/44/EC of the European 

Parliament and the European Council of 25 May 1999 on certain aspects of the sale of consumer 

goods and associated guaranties (OJ L 171, 7 July 1999, p. 12; hereafter: the Directive), which the 

above national provisions serve to transpose (BT-Drucks. [Bundestag printed paper] 14/6040, pp. 

230, 232).  

a) Therefore, through its order of 14 January 2009 (VIII ZR 70/08, NJW 2009, 1660 et seqq.), 

the Senate submitted the following questions to the Court of Justice of the European Communities 

(now: Court of Justice of the European Union, hereafter: Court of Justice) for a preliminary ruling in 

accordance with Article 234 of the EC Treaty (now: Article 267 of the TFEU): 

“Are the provisions of the first and second subparagraphs of Article 3(3) of [the Directive] to be 
interpreted as precluding a national statutory provision under which, in the event of a lack of 
conformity of the consumer goods delivered, the seller may refuse the type of remedy 
demanded by the consumer when the remedy would result in the seller incurring costs which, 
compared with the value the consumer goods would have if there were no lack of conformity, 
and with the significance of the lack of conformity, would be unreasonable (absolutely 
disproportionate)? 

If the answer to the first question is in the affirmative: are the provisions of Article 3(2) and the 
third subparagraph of Article 3(3) of [the Directive] to be interpreted as meaning that, where 
the goods are brought into conformity by replacement, the seller must bear the cost of removing 
the consumer goods not in conformity from a thing into which, in a manner consistent with their 
nature and purpose, the consumer has incorporated them?” 

 

b) In its judgment of 16 June 2011 (C-65/09 and C-87/09, EU:C:2011:396), the European Court 

of Justice answered the questions as follows – after joindering this case with another referral 

procedure:  

“Article 3(2) and (3) of Directive 1999/44/EC of the European Parliament and of the Council of 
25 May 1999 on certain aspects of the sale of consumer goods and associated guarantees 
must be interpreted as meaning that, where consumer goods not in conformity with the contract 
which were installed in good faith by the consumer in a manner consistent with their nature and 
purpose, before the defect became apparent, are restored to conformity by way of replacement, 
the seller is obliged either to remove the goods from where they were installed and to install 
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the replacement goods there or else to bear the cost of that removal and installation of the 
replacement goods. That obligation on the seller exists regardless of whether he was obliged 
under the contract of sale to install the consumer goods originally purchased. 

Article 3(3) of Directive 1999/44 must be interpreted as precluding national legislation from 
granting the seller the right to refuse to replace goods not in conformity, as the only remedy 
possible, on the ground that, because of the obligation to remove the goods from where they 
were installed and to install the replacement goods there, replacement imposes costs on him 
which are disproportionate with regard to the value that the goods would have if there were no 
lack of conformity and the significance of the lack of conformity. That provision does not, 
however, preclude the consumer’s right to reimbursement of the cost of removing the defective 
goods and of installing the replacement goods from being limited, in such a case, to the 
payment by the seller of a proportionate amount.” 

As reasoning, the Court of Justice essentially stated that:  

It follows from the wording of the Directive, as well as from the related travaux préparatoires, 

that the European Union legislature intended to make the ‘free of charge’ aspect of the seller’s 

obligation to bring goods into conformity an essential element of the protection afforded to consumers 

by the Directive. The ‘free of charge’ requirement attaching to the seller’s obligation to bring the goods 

into conformity is intended to protect consumers from the risk of financial burdens which might 

dissuade them from asserting their rights (mn 46). If the consumer, in the event that goods not in 

conformity are replaced, could not require the seller to bear the cost of removing the goods from where 

they had been installed in a manner consistent with their nature and purpose, and of installing the 

replacement goods in the same place, that replacement is said to impose an additional financial 

burden on him that he would not have had to bear if the seller had correctly performed the contract of 

sale (mn. 47).  

 

Furthermore, pursuant to Article 3 (3) of the Directive, the repair and replacement is to be 

completed not only free of charge, but also without significant inconvenience to the consumer (mn. 52). 

The fact that the goods that are not in conformity are not removed and that the replacement goods are 

not installed by the seller is said to be a significant inconvenience to the consumer (mn. 53). In addition, 

attention is drawn with regard to the term ‘replacement’ that its precise scope varies in the different 

language versions of the Directive, and – even in the German language version – the term is said not 

to be restricted to the mere delivery of replacement goods (mn. 54). 

 

The above interpretation of Article 3 (3) of the Directive is furthermore said to be consistent 

with the purpose of the Directive, which, as stated in recital 1 of the Directive, is to ensure a high level 
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of consumer protection (mn. 55) and not to lead to an inequitable outcome, given that it was the seller 

who failed to perform the obligations incumbent on him correctly, and must therefore bear the 

consequences of that faulty performance (mn. 56). That interpretation is said to be independent of the 

issue of whether, under the contract of sale, the seller was obliged to install the goods delivered. The 

rights conferred on consumers by Article 3 of the Directive are said not to be limited to the scope of 

the rights that they could claim under the contract of sale, but to serve the purpose of re-establishing 

the situation which would have prevailed if the seller had delivered the goods in conformity at the 

outset (mn. 59 et seq.). The seller’s financial interests are said to be protected by the two-year time-

limit laid down in Article 5 (1) of the Directive, and by the fact that, under the second subparagraph of 

Article 3 (3), the seller may refuse to replace the goods where that remedy would be disproportionate 

in that it would impose unreasonable costs on him (mn. 58). 

With regard to the seller’s right to refuse, the conclusion must be that the broadly-formulated 

version of the first subparagraph of Article 3 (3) of the Directive, according to which the consumer is 

only entitled to require the seller to repair the goods or replace them free of charge if this is impossible 

or disproportionate, could as such also cover cases of absolute impossibility. However, the second 

subparagraph of Article 3 (3) of the Directive is said to define the term ‘disproportionate’ exclusively in 

relation to the other remedy, thus limiting it to cases of relative impossibility (mn. 68). This restriction 

is said to be corroborated by recital 11 in the preamble to the Directive. This recital states that a remedy 

is disproportionate if it imposes unreasonable costs in comparison with the other remedy, and that, in 

order to determine whether the costs are unreasonable, the costs of one remedy should be significantly 

higher than the costs of the other remedy (mn. 69). The limitation of the right to refuse to cases with 

relative disproportionality is justified because the remedies of cancellation of the contract or reduction 

of the selling price do not ensure the same level of protection for consumers as does bringing the 

goods into conformity (mn. 72). The seller may therefore not refuse the only remedy which allows the 

goods to be brought into conformity with the contract because the costs incurred thereby are 

disproportionate (mn. 71). 

By contrast, Article 3 (3) of the Directive is said not to preclude the consumer’s right to 

reimbursement of the cost of removing defective goods and installing the replacement goods from 

being limited to an amount proportionate to the value the goods would have if there were no lack of 

conformity and in line with the significance of the lack of conformity (mn. 74 and 76). In the context of 

following the aim pursued in Article 3 of the Directive, namely of establishing a fair balance between 

the interests of the consumer and the seller, economic considerations should be taken into account 

unless the consumer’s right to reimbursement of installation and removal costs would in practice be 
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rendered devoid of substance (mn. 75 and 76). However, in the event that the right to reimbursement 

of the costs of installation and removal is reduced, the consumer should be able to request an 

appropriate price reduction or rescission of the contract, since the fact of having to bear part of these 

costs constitutes significant inconvenience for the consumer (mn. 77). 

3. The national courts are bound by this interpretative result. In accordance with the established 

case-law of the Court, they are furthermore obligated, on the basis of the principles of transposition 

under Article 288 (3) of the TFEU and community solidarity under Article 4(3) of the TEU, to interpret 

national law in light of the wording and purpose of the Directive – in order to achieve the result sought 

by the Directive – to the extent that they are given the discretion to do so under national law (cf. only 

ECJ, judgment of 10 April 1984 – C-14/83, [1984] ECR 1891, mn. 26 and 28 – von Colson und 

Kamann v Nordrhein-Westfalen; judgment of 5 October 2004 – C-397/01 and C-403/01, [2004] ECR 

I-8835, mn. 113 – Pfeiffer i.a. v Deutsches Rotes Kreuz, Kreisverband Waldshut e.V.). 

4. In this context, firstly, Section 439 (1) alternative 2 of the Civil Code is to be interpreted in 

conformity with European directives such that the alternative for subsequent performance therein, 

namely “delivery of a non-defective good” also includes the removal and disposal of the defective 

purchased good – in the present case the defective floortiles delivered by the Defendant (see Lorenz, 

NJW 2011, 2241, 2243; Förster, ZIP 2011, 1493, 1500 et seq.; Staudinger, DAR 2011, 502, 503; 

Purnhagen, EuZW 2011, 626, 627, 629; ultimately also Karlsruhe Higher Regional Court, OLGR 2004, 

465; Cologne Higher Regional Court, NJW-RR 2006, 677; Stuttgart Higher Regional Court, judgment 

of November 8, 2007 - 19 U 52/07, not published; Itzehoe Regional Court, judgment of April 27, 2007 

- 9 S 85/06, juris; AnwK/Büdenbender, 2005, § 439 mn. 27; Bamberger/Roth/Faust, BGB, 2nd ed., § 

439 mn. 32; Lorenz, ZGS 2004, 408, 410 et seq.; same author, NJW 2005, 1889, 1895; 

MünchKommBGB/Westermann, 5th ed., § 439 mn. 13; jurisPK-BGB/Pammler, 5th ed., § 439 mn. 54; 

Schneider/Katerndahl, NJW 2007, 2215, 2216; Schneider, ZGS 2008, 177 et seq.; Witt, ZGS 2008, 

369, 370). 

a) This interpretation is still covered by the wording of Section 439 (1), alternative 2, of the Civil 

Code (see for instance Lorenz NJW 2011, 2241, 2243; Greiner/Benedix ZGS 2011, 489, 493 [the latter 

however prefer the analogous application of Section 439 (2) of the Civil Code in the shape of a 

reimbursement claim]; different view Kaiser JZ 2011, 978, 980). According to the general usage, “to 

deliver” (“liefern”) means “bringing” or “handing over” an (ordered) good (see Grimm, Deutsches 

Wörterbuch, 6th Vol. 1885, pp. 996 et seq.; Brockhaus/Wahrig, Deutsches Wörterbuch 4th Vol. 1982 

p. 484). In national sales law, “delivery” is also only understood as constituting the act that the seller 

has to perform to fulfill his obligation to hand over the good and transfer ownership in accordance with 
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Section 433 (1) of the Civil Code (see judgment of the Senate of 15 July 2008 – VIII ZR 211/07, NJW 

2008, 2837 mn. 16; Erman/Grunewald, BGB 13th ed., § 439 mn. 4; Palandt/Weidenkaff, BGB 71th ed., 

§ 434 mn. 53c). This does not however preclude defining the term “delivery” of a non-defective good 

used in Section 439 (2), alternative 2, of the Civil Code more broadly. This term can be subject to 

interpretation (ausfüllungsfähig), and opens up a certain margin of discretion (Staudinger ibid.). The 

legislature established Section 439 (1), alternative 2, of the Civil Code in order to transpose Article 3 

(2) sentence 1 of the Directive (see BT-Drucks. 14/6040 p. 230). In the reasoning of the law, the 

legislature not only equated several times the term delivery of a non-defective good with the wording 

used in the German version of the Directive “replacement delivery” (“Ersatzlieferung”) (BT-Drucks. 

14/6040 p. 232), which – as stated by the Court of Justice (ECJ loc. cit. mn. 54) – can also be 

interpreted such that a consumer good not in conformity with the contract has to be replaced by the 

good delivered for replacement. Moreover, by the reference in Section 439 (4) of the Civil Code to the 

first alternative of Section 346 (1) of the Civil Code, which gives the seller a claim to restitution of the 

defective good, the legislature stated that a certain element of exchange is inherent in the term to 

“deliver a non-defective good” in Section 439 (1) of the Civil Code (see Lorenz NJW 2009, 1633, 1634 

et seq.). 

b) Unlike the response to the appeal on points of law only, the necessary interpretation of 

Section 439 (1) of the Civil Code in conformity with European directives does not lead to the result that 

the buyer has the option as part of a request for subsequent performance to choose between allowing 

the seller the removal and installation, or carrying out the work himself and only claiming 

reimbursement of the costs. The Court of Justice particularly did not grant the buyer such an option, 

but merely imposed the obligation on the seller to either carry out the necessary removal and 

installation works himself or to bear the costs incurred – to an adequate amount. 

5. In the context of Section 439 (3) of the Civil Code, the rule of interpretation in conformity with 

European directives cannot be implemented by simply interpreting the law according to the letter of 

the law. The unambiguous wording of the law precludes such an interpretation. 

Under Section 439 (3), sentence 1, of the Civil Code, the seller may refuse the type of 

subsequent performance chosen by the buyer if it is only possible at a disproportionate cost. This 

provision does not contain any indications that it is only restricted to cases in which both types of 

subsequent performance are possible and only one type of performance would result in 

disproportionately high costs in comparison to the alternative type of performance (relative lack of 

proportionality). Moreover, it clearly results from the provisions contained in Section 439 (3), sentence 

3, 2nd sub-clause of the Civil Code and Section 440, sentence 1, of the Civil Code that, when following 
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the concept of the law, both types of subsequent performance can be refused due to a lack of 

proportionality, and hence the term disproportionality is to be understood in an absolute way. Where 

the seller refuses one type of performance due to disproportionate costs, Section 439 (3), sentence 3, 

of the Civil Code initially restricts the claim of the buyer to the other type of performance, but 

furthermore provides that the “right of the buyer to refuse this too if the prerequisites of the first 

sentence [of the paragraph] are satisfied” remain unaffected. Section 440, sentence 1, of the Civil 

Code refers to this provision, which exempts the buyer inter alia from the requirement of setting a 

deadline before asserting the rescission of the contract or damages “if the seller refuses both types of 

subsequent performance pursuant to Article 439 (3) [of the Civil Code]”. 

6. The principle of interpreting the law in conformity with European directives shaped by the 

case-law of the German Federal Court of Justice requires more from the national courts than merely 

interpreting in a narrow sense. This Court further demands that national law, as far as necessary and 

possible, is to be developed in conformity with the directives (Senate judgment of 26 November 2008 

– VIII ZR 200/05, BGHZ 179, 27 mn. 21 with further references). This is the origin of the principle of 

developing the law by means of a teleological reduction of Section 439 (3) of the Civil Code to become 

content that is in conformity with Article 3 of the Directive. 

 

a) Developing the law by means of a teleological reduction is contingent on a hidden legal 

lacuna in the sense of an unintentional incompleteness of the law (Senate judgment of 26 November 

2008 – VIII ZR 200/05, BGHZ 179, 27 mn. 22 with further references). This prerequisite has been met 

in this case. 

 

aa) It can be concluded from the legislative materials that the legislature intended to develop 

the defense of disproportionality in such a way that it would be in conformity with the European 

directives, but understood Article 3 (3) of the Directive such that it included absolute disproportionality 

(see Staudinger ibid). The reasoning for the coalition draft concerning the modernization of the law of 

obligations states in the specific reasoning for Section 439 (3) of the Civil Code (BT-Drs. 14/6040, p. 

232) inter alia: 

“Re sentence 1 

Subsequent performance (including the expenditure within the meaning of subsection (2)) 
would place a disproportionate burden on the seller in individual cases. (…). It may also be 
impossible for the seller. The first sentence of Article 3 (3) of the Directive on the sale of 
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consumer goods therefore provides that the consumer (buyer) can only demand repair or 
replacement unless this is impossible or disproportionate. (…) 

If it is not impossible in accordance with Section 275 (1) of the Government Draft, subsequent 
performance can still entail substantial effort. Next, following the general provisions, a right to 
refuse the performance under Section 275 (2) of the Government Draft can be taken into 
account, which may however only be considered in exceptional cases which in terms of 
evaluation are similar to the impossibility in Section 275 (1) of the Government Draft. 
Section 439 (3), sentence 1, of the Civil Code is a special form of the general legal concept in 
sales law, and requires a lower threshold for the reasoning of the seller’s defense than 
Section 275 (2) of the Government Draft does. (…) This is contingent on the seller having to 
incur disproportionate expenditure for the kind of subsequent performance chosen by the 
buyer. This is an aspect that is relevant beyond consumer sales. Taking the interest of the 
buyer into account, the buyer is not to be granted a right for subsequent performance, even 
when this requires disproportionate efforts on the part of the seller. In this case, the buyer is 
referred to his or her right to the rescission of the contract and reduction in the price (as well 
as any damages).  

The seller can refuse “the subsequent performance chosen by the buyer”. That means that the 
seller’s right to refuse naturally affects that kind of subsequent performance (repair or 
replacement) that the buyer had requested. For example, if the buyer demands repair and the 
seller’s expenditure for this is evaluated as disproportionate, (…) this does not entail a decision 
about the question of whether the purchaser can demand a replacement instead, or this also 
entails the seller’s defense based on Section 439 (3), sentence 1, of the Government Draft. 
This is clarified by Section 439 (3), sentence 3, of the Civil Code. (…) 

Re sentence 3 

[Section 439 (3)] sentence 3 [of the Government Draft] contains the above-mentioned 
clarification of the relation between the two kinds of subsequent performance inter se. The 
proportionality assessment provided for in sentence 1 of Section 439 (3) of the Government 
Draft refers solely to the kind of subsequent performance chosen by the buyer. If the seller was 
correct to refuse it, this does not result in the outright exclusion of the buyer’s right to 
subsequent performance. Moreover, the right to subsequent performance is limited to the other 
kind of subsequent performance, insofar as the seller may not refuse that as well. Only if this 
is the case can the buyer demand rescission of the contract, reduction in price or possibly 
damages (…).” 

bb) The European Court of Justice has determined with binding effect that the understanding 

underlying the version of Section 439 (3), sentence 3, of the Civil Code, namely that Article 3 (3) of 

the Directive includes absolute disproportionality, is however erroneous. Article 3 (3) of the Directive 

only allows limiting the consumer’s right to reimbursement of the cost of removing the defective 

consumer goods and of installing the replacement goods to an adequate amount, but does not allow 

the total exclusion of the consumer’s right to replacement as the only kind of remedy due to the 

disproportionality of the installation and removal costs. The legal provision contained in sentence 3 of 

Section 439 (3) of the Civil Code therefore contradicts the basic concept of the Act Modernizing the 

Law of Obligations (Gesetz zur Modernisierung des Schuldrechts), namely to properly transpose the 

Consumer Rights Directive by the end of 31 December 2001 (cf. BT-Drucks. 14/6040). 
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cc) Therefore, the law is unintentionally incomplete. (Staudinger op. cit.; differentiating Kaiser 

op. cit. pp. 980 et seq. and 986; different view Greiner/Benedix op. cit. p. 495 et seq.) This involves a 

hidden lacuna because the wording of Section 439 (3) of the Civil Code, which includes a right of 

refusal in case of absolute disproportionality, does not contain a limitation for the scope of application 

of the Directive, and therefore it is not in harmony with it. The fact that the law is incomplete is 

unintentional because the fact that an objection of disproportionality exists contradicts the legislature’s 

specifically-stated intention of transposition, which was based on the assumption that it is in conformity 

with the Directive (see the order of the Senate of 26 November 2008- VIII ZR 200/05 op. cit. mn. 25). 

The fact that the legislature – unlike when enacting Section 439 (4) of the Civil Code – has not explicitly 

dealt with the question of whether sentence 3 of Section 439 (3) of the Civil Code is in conformity with 

the Directive, but rather simply assumed that it is, does not change the fact that the lacuna is 

unintentional (different view Lorenz NJW 2011, 2241, 2244; Greiner/Benedix op. cit. p. 496). The 

decisive factor is that the explicit objective of transposing the Directive has not been achieved by the 

provision contained in Section 439 (3), sentence 3, of the Civil Code, and that it can be ruled out that 

the legislature would have passed Section 439 (3), sentence 3, of the Civil Code if it had been aware 

that the provision was not in accordance with the Directive. 

 

b) Until such time as a new provision is passed, the existing hidden legal lacuna is to be filled 

by reducing Section 439 (3) of the Civil Code in a teleological manner for cases of the sale of consumer 

goods (Section 474 (1), sentence 1, of the Civil Code). The provision is to be applied restrictively in 

those cases in which a right to refuse does not exist, if only one alternative of subsequent performance 

is possible, or if the seller rightly refuses the other kind of subsequent performance. In these cases, 

the seller’s right to refuse subsequent performance by replacement due to disproportionate costs is 

limited to the right to refer the buyer, with regard to the removal of the defective good and the 

installation of the replacement good, to the payment of a proportionate amount. The value the goods 

would have if there were no lack of conformity, and the significance of the lack of conformity, are to be 

borne in mind when calculating this amount. At the same time, it should be guaranteed that the buyer’s 

right to reimbursement of the removal and installation costs is not rendered devoid of substance by 

the limitation to a cost contribution by the seller (ECJ loc. cit. mn. 76). 

c) According to the principle of developing the law in conformity with European directives, this 

limitation of Section 439 (3) of the Civil Code is necessary because the seller’s right to refuse the only 

possible type of remedy due to (absolutely) disproportionate costs is not compatible with Article 3 of 

the Directive. On the other hand, it leaves the seller with a permissible limitation to an appropriate 
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amount, which is also permissible under the Directive, of the reimbursement of the costs of removing 

the goods that are not in conformity and of installing the replacement goods, in the way of an objection, 

when mentioning the relevant circumstances for its calculation. There is no other way to resolve, by 

way of a judicial development of the law, the contradiction of the legislature’s aims to, on the one hand, 

take into account the principle of proportionality in the interest of the seller, and on the other to strive 

for conformity with the Directive.  

Especially since the ruling of the European Court of Justice of 16 June 2011 was handed down, 

contrary proposals for further developing the law in order to conform to the European directives were 

made by the legal literature. These however, either do not adequately implement the stipulations of 

the Court, or they go beyond the scope of discretion which is given to the courts within the judicial 

development of the law (cf. Palandt/Sprau op. cit. intro. mn. 56). Courts need to fill legal lacunas in 

close correlation to current law (BVerfGE 37, 67, 81). Amendments of the current law over and above 

this are the preserve of the legislature. 

aa) According to the recommendation of Faust (JuS 2011, 744, 747 et seq.), with whose view 

the appeal concurs in terms of content, the seller is to be able to refuse the removal and the installation 

under Section 439 (3) of the Civil Code as long as the consumer does not agree to contribute towards 

the costs. This approach however appears problematic because it creates the possibility for the seller 

to completely decline the obligation to remove and install the goods within the replacement delivery in 

accordance with Section 439 (1), alternative 2, of the Civil Code until the consumer makes a 

statement. This is not consistent with the stipulation of the European Court of Justice that taking into 

account the interest of the seller cannot result in the consumer’s rights being effectively rendered 

devoid of substance (cf. ECJ op. cit. mn. 76).  

bb) Förster (op. cit. p. 1500) suggests to apply Section 439 (3) of the Civil Code subject to the 

provison that the seller cannot refuse the replacement as the only possible type of subsequent 

performance, but can only reduce the costs to an adequate amount by taking Section 439 (3), 

sentence 2, of the Civil Code into account. This limitation of Section 439 (3) of the Civil Code is also 

inadequate to comply with the stipulations of European law. On the one hand, it only applies the Court’s 

statements concerning the lack of a right to refuse replacement, whereas the Court refers in its 

statements to both types of remedy, thereby depriving the seller of its right to refuse because of 

disproportionate costs, even when the only possible type of remedy is not replacement of the goods, 

but repair (ECJ op. cit. mn. 71). On the other hand, the proposed wording of Section 439 (3) of the 

Civil Code does not take into account the fact that the seller also has no right to refuse one of the two 

remedies in cases where the other type of remedy is possible, but was in turn refused by the seller 
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because of relative disproportionality. Another problem of this suggestion is that it provides for a 

limitation with regard to replacement as a whole, and not only concerning the reimbursement of the 

removal and installation costs incurred. However, it is practically impossible to limit the actual removal 

of the defective good and the installation of replacement goods to an adequate extent (cf. Ayad/Schnell 

BB 2011, 1938, 1939). 

cc) Another approach consists of completely ruling out the application of Section 439 (3), 

sentence 3, second sub-clause of the Civil Code to cases of the sale of consumer goods (Purnhagen 

op. cit. pp. 629 et seq.; Staudinger op. cit. p. 506; Lorenz NJW 2011, 2241, 2244). However, this 

approach lacks a convincing legal construction that nonetheless enables the seller to limit the 

reimbursement of removal and installation costs to an adequate amount. This would however be 

necessary in order to take into account the objective pursued by the German legislature when creating 

Section 439 (3) of the Civil Code, namely of considering the interests of the seller (cf. BT-Drucks. 

16/6040 p. 232), to the degree that is (still) permissible under European law.  

 

(1) Some attempt to bring about a limitation in the seller’s liability to cover the costs by 

assuming that the seller is not obliged to carry out the removal of the defective good and the installation 

of replacement goods from the outset, but is only obligated to reimburse the necessary costs thereof, 

and that these costs can be adequately reduced (cf. Pfeiffer LMK 2011, 321439 as well as Faust’s 

alternative proposal op. cit.). This approach however misses the point that, according to the intention 

of the German legislature, subsequent fulfillment in accordance with Section 439 (1) of the Civil Code 

was to grant the seller the “possibility to offer a second time” (BT-Drucks. 16/6040 p. 220; see also the 

order of the Senate of 23 February 2005 – VIII ZR 100/04, BGHZ 162, 219, 227 et seq.) It would be 

difficult to balance the objective that this expresses, namely to already take the seller’s interest into 

account within Section 439 (1) of the Civil Code, if the seller were not permitted to conduct the removal 

of the defective good and the installation of the replacement good himself as part of the replacement 

delivery, but were to be obligated from the outset to reimburse the consumer for the necessary costs. 

The seller will be able to carry out the removal and installation more cheaply than the buyer in most 

cases (cf. Lorenz NJW 2011, 2241, 2243). 

  (2) Another proposal assumes that the seller is obligated to perform the removal and 

installation; in case he fails to meet this obligation, the buyer is said to have a claim with strict liability 

for reimbursement of the necessary costs hereof in accordance with Section 280 (1) and (3) of the 

Civil Code and Section 281 of the Civil Code, but the amount of the costs can be reduced to a suitable 
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amount (Punhagen op. cit. p. 269). This construct however in practice fails to do adequate justice to 

the legislative objective to also protect the seller’s interests. It has already been discussed that a 

limitation of the seller’s obligation to actually conduct the removal and installation to an adequate scope 

is de facto not feasible. Since however the seller cannot legally force the consumer to demand 

compensation instead of performing the subsequent performance (including removal and installation) 

because of non-performance, the only possible limitation to the reimbursement claim to an adequate 

amount would be practically worthless for him. In cases where the removal of the defective good and 

the installation of the replacement good causes disproportionate costs, an economical-thinking buyer 

would always call on the seller to fulfill the subsequent performance (including unlimited removal and 

installation), instead of claiming for reimbursement of the costs because of non-performance of the 

subsequent performance, which would be limited to a suitable amount regarding removal and 

installation costs. 

dd) Another path is taken by Kaiser and Greiner/Benedix, who favor an interpretation of the 

arrangement for attributing the costs in Section 439 (2) of the Civil Code in this context in conformity 

with European law, meaning that the buyer is has an obligation to contribute towards the removal of 

the defective good and the installation of the new good in return for reimbursement of the costs (Kaiser 

op. cit. pp. 985 et seqq.; Greiner/Benedikt op. cit. p. 493). The buyer’s rights are to be limited to a 

reimbursement claim which is limited to the suitable costs from the outset (Kaiser op. cit. p. 987). This 

however – at least in de facto terms – restricts the “possibility of second performance” (cf. BT-Drucks. 

16/6040 p. 220) explicitly given to the seller by the German legislature. This can be avoided if one 

interprets the cost reimbursement obligation as a consequence of the objection to the teleologically-

reduced Section 439 (3) of the Civil Code.  

d) In terms of European law, the legal lacuna described indeed only exists with regards to the, 

in comparison with Section 13 of the Civil Code, stricter definition of the consumer in Article 1 (2) (a) 

of the Directive. Filling the lacuna by means of further developing the law to conform to European 

directives is however to be extended to all possible constellations of sales of consumer goods, and 

hence to the notion of the consumer in accordance with Section 13 of the Civil Code, given that the 

will of the national legislature for consistency with regards to the notion of the consumer needs to be 

considered (cf. the order of the Senate of November 26, 2008 – VIII ZR 200/05 op. cit. mn. 27 with 

further references). 

e) The Senate’s teleological reduction of Section 439 (3) of the Civil Code for sales of 

consumer goods does not already lead to its factual derogation because the provision remains 

applicable in cases of the sale of consumer goods concerning the relative disproportion (different view 
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Kaiser op. cit. p. 986). Therefore, there is also no need to discuss here whether further developing the 

law so that it conforms with European law can also justify the complete non-application of a provision 

(cf. the order of the Senate of 26 November 2008 – VIII ZR 200/05 op. cit. mn. 29 with further 

references). 

f) The aspect of legal certainty also does not contradict further developing the law in conformity 

with the directives. 

The principle of legal certainty (Article 20 (3) of the Basic Law [Grundgesetz – GG]) primarily 

gives citizens legitimate expectations. If the affected party can expect the previous legal situation to 

continue to apply, and if this interest is the preferred one when balancing the concerns of the 

contracting partner and the encroachment on the general public, this constitutes an encroachment on 

legally-protected positions (order of the Senate of 26 November 2008 –VIII ZR 200/05 op. cit. mn. 343 

with further references). This is not the case here, particularly because the teleological reduction of 

Section 439 (3) of the Civil Code is within the scope of predictable developments. An unrestricted 

application of this provision could not have been considered to be assured because the fact that its 

conformity with the European directives is at least problematic has been discussed by many 

contributors in the literature (cf. Bamberger/Roth/Faust op. cit. mn. 40 et seq.; Doehner, Die 

Schuldrechtsreform vor dem Hintergrund der Verbrauchsgüterkauf-Richtlinie, 2004 pp. 242 et seqq.; 

Glöckner, JZ 2007, 652, 663; Kirsten, ZGS 2005, 66, 67 et seq.; Leible in Gebauer/Wiedmann, 

Zivilrecht unter europäischem Einfluss, 2nd ed., chapter 10 mn. 89; Pfeiffer, ZGS 2002, 217, 218 et 

seq.; Staudinger/Matusche-Beckmann, BGB, new ed. 2004, § 439 mn. 41 et seq.; Thürmann, NJW 

2006, 3457, 3460; Unberath, ZEuP 2005, 5, 19 et seqq.; Unberath/Cziupka, JZ 2009, 313, 315 et 

seq.). 

7. Insofar as the Court stated in its judgment of 16 June 2006 (op. cit. mn. 77) that in cases of 

the reduction of the claim for reimbursement of removal and installation costs, the consumer must 

have the possibility to suitably reduce the selling price or to terminate the contract, given that the 

subsequent performance entails substantial inconvenience for him due to the reduction, the national 

law contains an appropriate provision in the shape of Section 440, sentence 3, alternative 3 of the Civil 

Code. Accordingly, in order to assert rescission (and compensation in lieu of performance), the usual 

requirement of setting a time limit is unnecessary for subsequent performance if the type of subsequent 

performance is unreasonable for the buyer. The provision, also applicable for reduction under 

Section 441 (1), sentence 1, of the Civil Code, explicitly serves the purpose of transposing the 

constellation included in Article 3 (5), third indent, of the Directive, namely that the remedy entails 

significant inconvenience to the consumer (BT-Drucks. 15/6040 p. 233). 
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8. In contradistinction to the view expressed at appeal on points of law only, the Claimant’s 

claim for reimbursement of the costs caused by the removal of the defective tiles – which is limited to 

an adequate amount – does not require the Claimant to already have performed the replacement and 

the costs to already have been incurred. Moreover, the Claimant can already assert the claim before 

the actual removal takes place in form of a billable advance payment (abrechenbarer Vorschuss) (also 

Kaiser op. cit. pp. 948 et seq.). This is a consequence of the free-of-charge requirement mentioned in 

the Directive. 

The consumer may require the seller to repair or replace the goods free of charge in 

accordance with Article 3 (3) of the Directive. Article 3 (4) of the Directive defines the expression ‘free 

of charge’ as referring to all necessary costs incurred to bring the goods into conformity, particularly 

the cost of postage, labor and materials. This obligation imposed on the seller to bring goods into 

conformity free of charge is intended to protect consumers from the risk of financial burdens which, in 

the absence of such protection, might dissuade the consumer from asserting rights (ECJ NJW 2008, 

1433 mn. 34 – Quelle AG/Bundesverband der Verbraucherzentralen und Verbraucherverbände). 

Therefore, the consumer can also require the seller to pay in advance for costs only arising within the 

subsequent performance (order of the Senate of 13 April 2011– VIII ZR 220/10, NJW 2011, 2278 mn. 

37). 

9. The complaint raised by the appeal, that the court of appeal had decided procedurally errant 

that the claimant had no contributory negligence regarding the extent of the costs caused by the 

removal because the defect of the tiles was not apparent before the installation, has been proofed by 

the Senate and was not considered as thoroughgoing. It may be refrained from the grounds according 

to Section 562 of the Code of Civil Procedure (Zivilprozessordnung – ZPO). 

 

III. 

In light of the above, the judgment of the court of appeal on points of fact and law, as far as the 

appeal on points of fact and law is admitted, cannot be maintained; it must be set aside in this regard. 

The Senate itself must rule on the matter because further material findings are necessary, and the 

matter is hence ready for a final ruling (Section 563 (3) of the Code of Civil Procedure). 

1. As the seller of the defective tiles, the Defendant is entitled to refer the Claimant, with regards 

to the only issue still outstanding – namely that of removing the defective good –, to the reimbursement 

of a suitable amount of the costs. In the final analysis, the Defendant availed itself of this right to refuse 

the performance. It made it clear in its most recent written statement, as well as at the oral hearing on 
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the appeal on law only, that it will implement the removal of the delivered tiles contingently on whether 

the Claimant will pay to it the amount of money exceeding the suitable costs of the removal, or will at 

least make a binding declaration regarding such a cost contribution. However, the Defendant is not 

granted such an extensive right to decline performance – as stated above (at II 6 c aa) – because it 

cannot be reconciled with the demand of the Court that, taking into account the seller’s interest, cannot 

result in the consumer’s rights being effectively rendered devoid of substance (cf. ECJ op. cit. mn. 76). 

The right to refuse asserted by the Defendant however also includes – so to speak as a minus – the 

declaration that the Defendant is not willing to remove the tiles on its own account in view of the 

resulting unsuitable costs, but refers the Claimant in this regard to the right to claim reimbursement of 

a suitable amount of costs.  

b) The Senate itself can carry out the calculation of this amount. True, it is primarily for the trial 

court judge to decide which amount is owed by a seller if he refers the buyer to contribute towards the 

costs with regards to the costs arising from the removal and installation within the subsequent 

performance. Since however no further findings come into question in the instant case, the Senate 

can finally calculate the Claimant’s claim to reimbursement of the costs of the removal and disposal of 

the defective tiles. The claim is to be limited to a total of 600 €. This amount seems to the Senate to 

be appropriate when taking into account the significance of the lack of conformity (visual defect of the 

tile without functional impairment) and the value of the non-defective good (1,200 €). The Senate 

refrains from developing limit or guideline values for the determination of an appropriate contribution 

of the seller regarding the removal and installation costs in cases of replacement; it is the preserve of 

the legislature to close the legal lacuna, which was revealed by the ruling of the Court, by creating a 

general provision.  

In contrast to the view put forward in the appeal on points of law only, the amount may not be 

reduced further because the Claimant has already been legally deprived with final effect of his right to 

reimbursement of the cost of the installation of the new tiles in the instant case. The reduction of the 

total costs for removal and installation to a suitable amount does not have to be evaluated by the 

proportionate reduction of the costs of removal on the one hand and of the installation costs on the 

other. It is, rather, a matter of ultimately reducing to a suitable amount the duty incumbent on the seller 

to contribute to the costs of removal and installation of a new good. If – as in the instant case – no 

installation costs are owed, then the only question arising is what amount of contribution to the costs 

of removal on the part of the seller is suitable.  

Since the Claimant has already been legally bindingly awarded 273.10 € – even if it was under 

the not relevant aspect of reduction –, he is entitled to the payment of another 326.90 €.  
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The Claimant did not avail himself of the right to withdraw from the contract to which he was 

entitled, or of his right to reduce the sales price to which he would have been entitled because of the 

reduction of the reimbursement of the removal and installation costs.  

The judgment on appeal on points of fact and law must be set aside insofar as the court of 

appeal on points of fact and law had granted more than another 326.90 € within the action for payment 

over and above the amount of 273.10 € that had been awarded at first instance – in each case plus 

interest. The Claimant’s appeal on points of fact and law against the judgment at first instance must 

be dismissed in this respect. 
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