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1. The beginning of a never-ending story

Volkswagen AG, a stock corporation under German law, currently owns 13 brands and

sells about 5 million cars yearly; Porsche AG sells about 100,000 cars per annum. In this

context, it is all the more surprising that Porsche intended to take over Volkswagen in

2008—David fought Goliath. The details of this takeover battle have rarely been discussed

so far, which is particularly remarkable since the takeover attempts are the subject of

almost 30 trials. Despite its economic relevance, legal scholars have largely neglected the

relevant legal issues. This article intends to give an introduction to the complex case and

shows its relevance to six different fields of law.

The facts: the beginning

In order to grasp the case’s legal complexity, the facts must be recounted. Since the 1950s,

the Volkswagen Corporation has had exceptional status in Germany due to the so-called

‘Volkswagen Law’, which granted various privileges to the State of Lower Saxony. The law

was challenged in 2004 when the European Commission initiated an infringement

procedure (Article 258 paragraph 2 TFEU) against Germany. In accordance with its prior
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‘Golden Shares’ jurisprudence,1 the Court, as expected, declared that the law indeed

restricted the free movement of capital (Article 63 TFEU). Since 2005, Porsche AG

continuously bought VW shares, which were under-priced.2 In 2007, Porsche owned

more than 30 per cent of VW shares, thus passing the threshold relevant for making a

mandatory offer to the other shareholders. This offer, required by the Germany Securities

Acquisition and Takeover Act (Wertpapiererwerbs- und –übernahme-gesetz, or WpÜG),

received little interest from investors as Porsche did not offer a takeover premium to

shareholders. In May 2007, Porsche’s company structure was changed, splitting the

former Porsche AG in two: the newly constituted Porsche AG, owned by Porsche SE, and

Volkswagen AG, charged with the operative business. Porsche SE manages the shares.3 SE

also owns the VW shares mentioned above.

Ad hoc notice and press releases in March and October 2008

VW shares increased in value by four and a half times between 2005 and 2008.4 On 3

March 2008, Porsche SE published an ad hoc notice which reads in part: ‘The Supervisory

Board of Porsche Automobil Holding SE, Stuttgart, has given the go-ahead for an

increase of the stake in Volkswagen AG to more than 50 per cent. . . . It is not planned to

merge the two companies.’5 A few days later, the German weekly magazine Focus reported

that Porsche SE intended to acquire 75 per cent of Volkswagen’s voting rights.6 Porsche

SE reacted on 10 March 2008 by releasing the following statement to the press: ‘Porsche

Automobil Holding SE, Stuttgart, denies reports in the media which claim that the

enterprise intends to increase its stake in VW to 75 percent. The speculation about going up

to 75 percent does not consider the realities of VW’s shareholder structure. . . . The

background of the current media reports is obviously provided by rumours on the Stock

Exchange which can be traced back to the speculative mind games of analysts and

investors.’7

In fact, however, Porsche secured a grip on 74.1 per cent of VW shares over the next

months buying shares and cash-settled options. Another press release of 26 October 2008,

1 In particular, EuGH, Judgment of 4 June 2002 - C-503/99 Commission v Belgium – Golden Shares, I (2002) ECR I-4809.

2 Michael Freitag and Dietmar Student, ‘VW/Porsche, Der heißeste Deal aller Zeiten’ Manager-Magazin Online article (22

October 2013) 5http://www.manager-magazin.de/magazin/artikel/das-familienimperium-volkswagen-porsche-a-926878-6.html4
accessed 18 August 2014; Gail Edmondson, ‘VW Wheels, Porsche Driver?’ Bloomberg Online article (23 October 2007) 5http://

www.businessweek.com/stories/2007-10-23/vw-wheels-porsche-driver-businessweek-business-news-stock-market-and-financial-

advice4 accessed 18 August 2014.

3 On the division of business, Porsche SE, ‘Porsche Supervisory Board approves increase of stake in Volkswagen - Company to

become a European stock corporation’ Porsche Press Release (24 March 2007)5http://www.porsche.com/germany/aboutporsche/

pressreleases/?pool¼germany&id¼2007-03-244accessed 18 August 2014; See also Hans-Josef Susenburger, ‘Ohne Porsche gäbe es

keinen Volkswagen’ Frankfurter Allgemeine Zeitung (FAZ) (Frankfurt 20 July 2009) no 165, 12.

4 LG Braunschweig, Decision of 19 September 2012 – 5 O 1110/11, BeckRS 2012, 19872 margin no 11ff.

5 Porsche SE, ‘Porsche Automobile Holding SE: Supervisory Board gives Go-ahead for Majority Stake in VW’ (Ad-hoc

Announcement of 3 March 2008) 5http://www.porsche-se.com/pho/en/investorrelations/mandatorypublications/adhocreleases/4
accessed 18 August 2014.

6 Kayhan Özgenc, ‘VW – Porsche geht aufs Ganze’ Focus Online article (10 March 2008)5http://www.focus.de/finanzen/boerse/

aktien/vw-porsche-geht-aufs-ganze_aid_264551.html4 accessed 18 August 2014.

7 Porsche SE, ‘Porsche denies speculations about increasing its stake in VW to 75 percent’ News Archive (10 March 2008)

5http://www.porsche-se.com/pho/en/press/newsarchive2008/?pool¼pho&id¼2008-03-10&lang¼en4 accessed 18 August 2014

(emphasis added by the author).
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announced this and Porsche’s plan to increase shares to 75 per cent in 2009. It reads:

‘Assuming the economic framework conditions are suitable, the aim is to increase to 75

percent in 2009, paving the way to a domination agreement.’’’8 In response to this

announcement, VW’s ordinary shares rose in price from approximately E200 to over

E1,000 in the course of just a few days.9 As many market participants had placed short

sales and bet on falling rates, they were forced to acquire VW shares these increased

prices. They lost between E10 and E15 billion in total.10 On the other hand, Porsche

gained immensely.11

Failed financing attempts and today’s owner structure

By January 2009, Porsche SE had acquired 50.76 per cent of Volkswagen shares and thus

become majority shareholder.12 However, the financial crisis spoilt Porsche’s takeover

plan: since banks were no longer willing to renew their lines of credit, Porsche faced

financial difficulties. In March 2009, then-CFO Holger Härter negotiated a deal with

French bank BNP Paribas. He claimed that the financial requirement was E4.1 billion,

while in truth, E5.5 billion were needed.13 Four months later, financial shortcomings

forced Porsche to give up the Volkswagen takeover. In May 2009, Ferdinand Piëch, who

was at the time both Chairman of VW’s supervisory board and a member of Porsche’s

supervisory board, told journalists in Sardinia that he was not aware of the risk affiliated

with Porsche’s options business.14

As bankruptcy looked to be impending for Porsche, the companies then explored

whether Volkswagen could become a Porsche shareholder. Finally, Volkswagen took over

49.9 per cent of Porsche’s sports car business. The new corporation is headed by Porsche

SE, 90 per cent of which is owned by the Porsche and Piëch families. 10 per cent was at

that time owned by the Emirate Qatar. Porsche SE, in turn, owns 50.7 per cent of

Volkswagen, sharing ownership with (once again and among others) the Emirate Qatar

(17 per cent) and the State of Lower Saxony (20 per cent) as well as Porsche GmbH

Salzburg (2.4 per cent). Volkswagen AG owns all of Porsche’s holding company (which

was previously owned in part by Porsche SE), which in turn owns all of Porsche AG.

8 Porsche SE, ‘Porsche heads for domination agreement’ News Archive (26 October 2008)5http://www.porsche-se.com/pho/

en/press/newsarchive2008/?pool¼pho&id¼2008-10-26&lang¼en4 accessed 18 August 2014.

9 LG Braunschweig, Decision of 19 September 2012 – 5 O 1110/11, BeckRS 2012, 19872 margin no 28.

10 BBC News, ‘Hedge funds make £18bn loss on VW’ BBC News Online article (29 October 2008)5http://news.bbc.co.uk/2/hi/

business/7697082.stm4 accessed 18 August 2014; Armin J Kammel, ‘The Dilemma of Blind Spots in Capital Markets—How to

Make Efficient Use of Regulatory Loopholes?’ (2009) 10 German L J 605, 608.

11 Whereas Porsche AG increased gains from E5 billion in 1994/5 to E612 billion in 2003/4, it made more than E4 and

E7 billion in 2006/7 and 2007/8, respectively.

12 This section is based on information at, www.handelsblatt.com, ‘Gescheiterte VW-Übernahme – Porsche muss sich Kartell-

Vorwürfen stellen’ Handelsblatt Online article (19 August 2013) 5http://www.handelsblatt.com/unternehmen/industrie/

gescheiterte-vw-uebernahme-porsche-muss-sich-kartell-vorwuerfen-stellen/8659976.html4 accessed 18 August 2014.

13 Karin Matussek, ‘Ex-Porsche CFO Convicted Over Failed VW-Bid Loan’ Bloomberg Online article (4 June 2013)5http://www.

bloomberg.com/news/2013-06-04/ex-porsche-cfo-haerter-convicted-over-failed-vw-bid-loan.html4 accessed 18 August 2014;

faz.net, ‘Kreditbetrug: Geldstrafe für Ex-Porsche-Finanzchef’ FAZ Online article (4 June 2013) 5http://www.faz.net/aktuell/

wirtschaft/kreditbetrug-geldstrafe-fuer-ex-porsche-finanzchef-12208349.html4 accessed 18 August 2014.

14 OLG Stuttgart, Judgment of 29 February 2012 – 20 U 3/11, (2012) 33 ZIP 625¼ (2012) 15 NZG 425, headnote (Void General

Assembly Decision/Consumers’ Agency).
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Since July 2013, Porsche SE has been 100 per cent owned by the Porsche and Piëch

families.15 Figure 1 shows the complicated ownership.16

2. Step-by-step accounting by the courts

Meanwhile, there have been about 30 trials relative to the Porsche/Volkswagen takeover

battle. Legal claims and issues concern as much as six areas of law, namely European law,

criminal and civil law, antitrust and company law, and international private law.

The Volkswagen law and free movement of capital

The first Volkswagen decision by the ECJ: inadmissibility of Lower Saxony’s privileges

In its 2004 infringement action,17 the European Commission claimed that the

Volkswagen Law violates Article 63 TFEU’s free movement of capital. According to this

law, Germany and the State of Lower Saxony were entitled to appoint two supervisory

board members (section 4 paragraph 1). Additionally, section 4 paragraph 1 limited all

voting rights to 20 per cent per shareholder, regardless of the amount of capital the

shareholder controlled. Finally, the blocking minority was lowered from 25 per cent to

20 per cent (section 4 paragraph 3). With Lower Saxony holding 20 per cent of shares,

15 Chad Thomas, ‘Porsche-Piech Family buys Qatar’s 10% Stake in Porsche’ Bloomberg Online article (17 June 2013)5http://

www.bloomberg.com/news/2013-06-17/porsche-piech-family-buys-qatar-s-10-stake-in-porsche.html4 accessed 18 August 2014;

M. Benz, ‘Katar steigt bei Porsche aus’ Neue Zürcher Zeitung (NZZ) (Zurich, 18 June 2013) no 138, 26.

16 Wirtschaftswoche, ‘Das Pfinztal-Geheimnis’ Wirtschaftswoche (Düsseldorf 6 October) no 1/2, 88, 94. AR¼Member of the

Supervisory Board, Vorstand¼Board of Management.

17 EuGH, Judgment of 23 October 2007, C-112/05 Commission v Germany – Volkswagen I, (2007) ECR I-8995.
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VW was protected from takeovers.18 Germany argued that the law was coercive to

protect workers’ interests and to protect minority shareholders’ rights. The European

Court of Justice (ECJ) recognized these reasons as legitimate, but at the same time

ruled that they must be considered in accordance with the principle of proportion-

ality.19 The Court ruled that Germany did not sufficiently clarify the law being

necessary to reach this goal and therefore declared inadmissible both the right to

appoint supervisory board members and the combination of voting rights limitation

and blocking minority.20

The second Volkwagen decision: admissibility of the blocking minority

In reaction to the ECJ judgment, Germany suspended the right to appoint supervisory

board members, as laid out in section 4 paragraph 1 of the VW Law, and the limitation of

voting rights. The 20 per cent blocking minority, however, remained in force.21 The

European Commission as expected criticized the changes as insufficient and initiated a

procedure of non-compliance according to Article 260 paragraph 2 TFEU. In its

judgment of 22 October 2013, the ECJ rejected this claim. Legal scholars22 have rightly

pointed out that the second VW decision only examined whether Germany had complied

with the previous court decision. It was not subject-matter of the case to decide whether

such blocking minority inadmissibly infringed the free movement of capital.23 The

Commission stated that they would not initiate another trial.24

Relevant criminal proceedings

Indictment of information-based market manipulation in Stuttgart

Porsche and Volkswagen’s takeover battle is relevant to criminal courts as well. While

Germany’s federal financial supervisory authority (Bundesanstalt für die Finanzaufsicht,

or BaFin) had shelved its investigations for breach of duties of disclosure, it passed the

investigations on market manipulation to the prosecution in Stuttgart.25 In December

18 See also Reinhard Ruge, ‘Goldene Aktien und EG-Recht’ (2002) 13 EuZW 421; Hartmut Krause, ‘Von goldenen Aktien, dem

VW-Gesetz und der Übernahmerichtlinie’ (2002) 55 NJW 2747.

19 Commission v Germany (n 17) margin no 74.

20 See Thomas MJ Möllers, ‘Gesellschafts- und Unternehmensrecht, kleinere und mittlere Unternehmen’ in Reiner Schulze,

Manfred Zuleeg and S.tefan Kadelbach (eds), Europarecht. Handbuch für die deutsche Rechtspraxis (3rd edn, Nomos 2015) para 18

margin no 130ff.

21 Gesetz über die Überführung der Anteilsrechte an der VW-Gesellschaft mbH in private Hand v 21.7.1960, Federal Law Gazette

(BGBl.) I, 585 last amended on 8 December 2008, (BGBl.) I, 2369.

22 Claus Dieter Classen, ‘Anmerkung zur Entscheidung des EuGH vom 22.10.2013 (C-95/12) - Zum Bestand des VW-Gesetzes’

(2013) 128 DVBl 1607, 1609; Susanne Kalss, ‘Anmerkung zur Entscheidung des EuGH vom 22.10.2013 (C-95/12) - Zur Frage der

Sperrminorität im VW-Gesetz’ (2013) 24 EuZW 946, 948; Walter Frenz, ‘VW-Gesetz doch unionsrechtskonform?’ (2013) 24 EWS

Editorial no 11, 1.

23 EuGH, Judgment of 22 October 2013, C-95/12 Commission v Germany—Volkswagen II, (2013) ECR I-00000¼ (2013) 16 NZG

1308 margin no 44ff. On this, eg Susanne Kalss, ‘Anmerkung zur Entscheidung des EuGH vom 22.10.2013 (C-95/12) - Zur Frage

der Sperrminorität im VW-Gesetz’ (2013) 24 EuZW 946, 948ff.

24 Walter Frenz, ‘VW-Gesetz doch unionsrechtskonform?’ (2013) 24 EWS Editorial no 11, 1.

25 Alexander Heubner and Edward Taylor, ‘German Regulator BaFin Drops Porsche Disclosure Probe’ Reuters Online article (13

September 2012)5http://www.reuters.com/article/2012/09/13/porsche-disclosure-idUSL5E8KD62O201209134accessed 18 August

2014; Handelsblatt.com, ‘Bafin: Porsche hat Fusion mit VW rechtzeitig gemeldet,‘Handelsblatt Online article (13 September 2012)

5http://www.handelsblatt.com/unternehmen/industrie/bafin-porsche-hat-fusion-mit-vw-rechtzeitig-gemeldet/7129290.html4 ac-

cessed 18 August 2014.
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2012, Stuttgart’s prosecutor indicted Wendelin Wiedeking (Porsche’s management board

chairman and VW supervisory board member) and Holger Härter (Porsche’s CFO and

vice chairman of the management board) for information-based market manipulation.26

They were accused of having intended to increase Porsche’s VW shares to 75 per cent as

early as February 2008, and having taken preparatory steps for a domination and profit

transfer agreement from March 2008 onward. Despite these alleged plans and acquiring

options on ordinary shares, the accused repeatedly denied any intention to increase their

shareholding in March 2008. The prosecution claimed that this behaviour encouraged

shareholders to sell and short sell VW ordinary shares.27 Stuttgart’s Regional Court

(Landgericht) was not sufficiently convinced by the indictment and decided against

allowing the case to go to trial. In the judge’s opinion, information-based market

manipulation is unprovable as it must be assumed that the press releases always mirrored

the management board’s decision.28 The prosecution successfully appealed this

decision.29 According to the Higher Regional Court’s (Oberlandesgericht) decision in

Stuttgart, which rejected the regional court’s opinion, sufficient grounds for a trial exist

and the evidence must be considered in a public trial.30

The question remains why the prosecution needed until December 2012 to prepare an

indictment.31 Furthermore, it is difficult to understand why it took the Court over 14

months to decide upon the trial’s opening.32 Pending criminal proceedings give the

Porsche case a new twist. The Higher Regional Court Stuttgart, taking into account these

findings, ruled: ‘As early as 2005, all relevant organs at Porsche considered a takeover of

Volkswagen aiming to optimize the insufficient cooperation with ‘‘Fertigungsplattform

VW’’. All panels were at all times familiar with the possibility of a control and profit

26 s 38 II, s 39 para 2 no 11 and s 20a para 1 s 1 no 1 Securities Trading Act (WpHG) in conj with s 25 para 1 arts 1 and 2, para 2,

s 53 Criminal Code (StGB).

27 Stuttgart Prosecution, ‘Abschluss des Porsche-Verfahrens’ Press Release (19 December 2012)5http://www.staatsanwaltschaft-

stuttgart.de/pb/,Lde/1235844/?LISTPAGE¼12355044 accessed 18 August 2014; Handelsblatt.com, ‘Roundup 2: Gescheiterte VW-

Übernahme: Ex-Porsche-Chef Wiedeking angeklagt’ Handelsblatt Online article (19 December 2012) 5http://www.handelsblatt.

com/economy-business-und-finance-roundup-2-gescheiterte-vw-uebernahme-ex-porsche-chef-wiedeking-angeklagt/7543626.

html4 accessed 18 August 2014.

28 Civil Court Stuttgart, ‘Landgericht Stuttgart lehnt Eröffnung des Hauptverfahrens gegen zwei ehemalige Vorstände der

Porsche Automobil Holding SE ab’ Press Release (25 April 2014) 5http://www.landgericht-stuttgart.de/pb/,Lde/Startseite/

PRESSEþundþVERANSTALTUNGEN/NeuerþEintragþPressemitteilung/?LISTPAGE¼11957164 accessed 18 August 2014; FAZ,

‘Ex-Porsche-Chef Wiedeking muss nicht vor Gericht’ Frankfurter Allgemeine Zeitung (FAZ) (Frankfurt 26 April 2014) no 97, 24.

29 Higher Regional Court Stuttgart (OLG Stuttgart), ‘OLG Stuttgart eröffnet Hauptverfahren gegen ehemalige Porschevorstände

vor der Wirtschaftsstrafkammer des Landgerichts Stuttgart’ Press Release (26 August 2014) 5http://www.olg-stuttgart.de/pb/

,Lde/OLGþStuttgartþeroeffnetþHauptverfahrenþgegenþehemaligeþPorschevorstaendeþvorþderþWirtschaftss

trafkammerþdesþLandgerichtsþStuttgart/?LISTPAGE¼11782764 accessed 9 September 2014; Joachim Jahn and Susanne Preuß,

‘Wiedeking muss wegen Kurskapriolen doch vor Gericht’ Frankfurter Allgemeine Zeitung (FAZ) (Frankfurt 27 August 2014) no 198,

22.

30 OLG Stuttgart, Decision of 18 August 2014 – 1 Ws 68/14, (2014) 35 ZIP 1829; ‘OLG Stuttgart eröffnet Hauptverfahren gegen

ehemalige Porschevorstände vor der Wirtschaftsstrafkammer des Landgerichts Stuttgart’ Press Release (26 August 2014)5http://

www.olg-stuttgart.de/pb/,Lde/OLGþStuttgartþeroeffnetþHauptverfahrenþgegenþehemaligeþPorschevorstaendeþvorþderþ

WirtschaftsstrafkammerþdesþLandgerichtsþStuttgart/?LISTPAGE¼11782764 accessed 9 September 2014; Jahn and Preuß, ibid

no 198, 22.

31 For an attempt to explain, see n 152.

32 The Stuttgart Regional Court appears to be understaffed. The competent judge denied my request for a copy of the judgment

on credit fraud (n 35), arguing he had no one, and no time to black out passages to protect the involved parties’ rights.
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assumption agreement, which would make the acquisition of at least 80% of the voting

share capital necessary.’33

In December 2013, Stuttgart’s prosecution revealed that it is also investigating

Ferdinand Piëch and Wolfgang Porsche’s involvement.34 It announced a decision for

early 2014 but has not yet decided whether an indictment will follow, charging the two

with aiding and abetting market manipulation according to section 38 paragraph 2,

section 30 paragraph 3 no 11 and section 20a paragraph 1.1 no 1 Securities Trading Act

(WpHG), in conj. with section 27 Criminal Code (StGB).35 After the Higher Regional

Court allowed main proceedings against Wiedeking and Härter, the prosecution will

likely further pursue the case against the supervisory board members.

Conviction of Porsche CFO Holger Härter for credit fraud

Thus far, the only criminal conviction was the one of Porsche’s former CFO and vice-

chairman of the management board, Holger Härter. Stuttgart’s Regional Court sentenced

him to a total fine of E630,000 (180 daily rates)36 for having downplayed Porsche’s

financial needs when negotiating credit with BNP Paribas Bank and thus having

committed credit fraud as laid out in section 265a Criminal Code.37 One of Härter’s

employees was also convicted. The prosecution first challenged the sentence, but did not

act upon this challenge in the end.38 Holger Härter unsuccessfully appealed the

decision.39

Breach of trust

Initially, the prosecution also investigated against Wendelin Wiedeking and Holger

Härter for breach of trust/embezzlement (section 266 Criminal Code). It did not indict

them, though, for lack of evidence that the value loss of VW shares was sufficiently

33 OLG Stuttgart, Decision of 18 August 2014—1 Ws 68/14, (2014) 35 ZIP 1829, 1830 margin no 12.

34 Christoph Ruhkamp, ‘Der Staatsanwalt rückt Piëch auf die Pelle’ Frankfurter Allgemeine Zeitung (FAZ) (Frankfurt 14

December 2013) no 291, 22; Handelsblatt.com., ‘Staatsanwalt nimmt Piëch und Porsche ins Visier’ Handelsblatt Online article (13

December 2013) 5http://www.handelsblatt.com/unternehmen/industrie/beihilfe-zur-marktmanipulation-staatsanwalt-nimmt-

piech-und-porsche-ins-visier/9216968.html4 accessed 19 August 2014.

35 Christoph Ruhkamp, ‘Der Staatsanwalt rückt Piëch auf die Pelle’ Frankfurter Allgemeine Zeitung (FAZ) (Frankfurt 14

December 2013) no 291, 22.

36 LG Stuttgart, Decision of 4 June 2013 – 11 KLs 159 Js 77250/119, BeckRS 2014, 03776; Matussek (n 13); faz.net (n 13).

37 s 265b para 1 no 1 b) Criminal Code (StGB) says: Obtaining credit by deception: (1) Whosoever, in connection with an

application for or a continuance of credit or modification of the terms of credit for a business or enterprise or for a fictitious

business or enterprise makes incorrect or incomplete written statements, about financial circumstances that are favourable to the

credit applicant and relevant to the decision on such an application, to a business or enterprise shall be liable to imprisonment not

exceeding three years or a fine.

38 Karin Matussek, ‘Ex-Porsche CFO’s Fine Won’t Rise as Prosecutors Miss Deadline’ Bloomberg Online article (15 November

2013) 5http://www.bloomberg.com/news/2013-11-15/ex-porsche-cfo-s-fine-won-t-rise-as-prosecutors-miss-deadline.html4 ac-

cessed 19 August 2014.

39 Federal Court of Justice (Bundesgerichtshof, BGH), Decision of 10 April 2014—1 StR 649/135http://juris.bundesgerichtshof.

de/cgi-bin/rechtsprechung/document.py?Gericht¼bgh&Art¼en&sid¼3ca69da7577e44da23bd39664c120259&nr¼68592&pos¼0&

anz¼14accessed 11 June 2015; Joachim Jahn, ‘Härter muss zahlen – und teilt aus’ Frankfurter Allgemeine Zeitung (FAZ) (Frankfurt

13 August 2014) no 186, 20.
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foreseeable at the outset of option buying.40 A procedure for trade-based market

manipulation against Wiedeking and Härter was also closed.41

Civil damages claims for breach of capital markets law

Numerous proceedings in Brunswick, Frankfurt and Stuttgart

Brunswick Regional Court rejected two civil damages claims in late 2012.42 Meanwhile,

five other trials have come before the Brunswick Regional Court.43 Their respective

plaintiffs sought to suspend proceedings until the Stuttgart Regional Court decided in the

criminal proceedings against Porsche’s supervisory and management board members. In

three of the five cases,44 the Higher Regional Court in Brunswick denied the suspension45

and currently moved two of the cases to the antitrust chamber in Hanover.46 The

remaining two cases in Brunswick47 were not suspended either, but it is unclear whether

that request was denied or became irrelevant due to the Stuttgart decision. Oral

arguments for all cases began on 30 April 2014.48 In a judgment of 30 July 2014, one case

was dismissed.49 Another one, involving a E1.3 million claim, may also be moved to the

antitrust chamber shortly.50

Yet another case was brought before Stuttgart Regional Court. A total of 25 investment

funds, among them, Viking Global, Tiger Global, Royal Capital, Glennhill Capital and

Greenlight Capital, claimed a total E1.4 billion in damages. The case came before

40 Melissa Eddy and Nicholas Kulish, ‘2 Former Porsche Executives Charged With Market Manipulation’ New York Times Online

article (19 December 2012) 5http://www.nytimes.com/2012/12/20/business/global/2-former-porsche-executives-charged-with-

market-manipulation.html?_r¼04 accessed 19 August 2014; Karin Matussek, ‘Ex-Porsche CEO Wiedeking Charged Over Failed

Volkswagen Bid’ Bloomberg Online article (19 December 2012) 5http://www.bloomberg.com/news/2012-12-19/ex-porsche-ceo-

wiedeking-charged-over-use-of-volkswagen-options.html4 accessed 19 August 2014; Stuttgart Prosecution, ‘Abschluss des

Porsche-Verfahrens’ Press Release (19 December 2012) 5http://www.staatsanwaltschaft-stuttgart.de/pb/,Lde/1235844/

?LISTPAGE¼12355044 accessed 18 August 2014; Handelsblatt.com (n 27)

41 Stuttgart Prosecution, ‘Abschluss des Porsche-Verfahrens’ Press Release (19 December 2012)5http://www.staatsanwaltschaft-

stuttgart.de/pb/,Lde/1235844/?LISTPAGE¼12355044accessed 18 August 2014; OLG Stuttgart, Judgment of 29 February 2012 – 20

U 3/11, (2012) 33 ZIP 625¼ (2012) 15 NZG 425, headnote (Void General Assembly Decision/Consumers’ Agency).

42 LG Braunschweig, Decision of 19 September 2012 – 501110/11, BeckRS 2012, 19872 and LG Braunschweig, Decision of 19

September 2012 – 502894/11, BeckRS 2012, 19871. Both judgments have become binding; see below.

43 LG Braunschweig, 5 O 401/13; LG Braunschweig, 5 O 2443/12; LG Braunschweig, 5 O 3086/11; LG Braunschweig, 5 O 2077/11;

LG Braunschweig, 5 O 2068/12.

44 LG Braunschweig, 5 O 2068/12, LG Braunschweig 5 O 3086/11 and LG Braunschweig 5 O 2077/11.

45 See three decisions by OLG Braunschweig, 7. Zivilsenat of 21 January 2014; OLG Braunschweig, ‘Schadensersatz gegen Porsche

Automobil Holding SE wegen vermeintlich unrichtiger Ad-hoc-Mitteilungen: Oberlandesgericht Braunschweig weist Beschwerden

von drei Klägern zurück’ Press Release (21 January 2013) 5http://www.oberlandesgericht-braunschweig.niedersachsen.de/

aktuelles/pressemitteilungen/schadenersatz-gegen-porsche-automobil-holding-se-wegen-vermeintlich-unrichtiger-Ad-hoc-

Mitteilungen-OLG-Braunschweig-weist-Beschwerden-zurueck-121259.html4 accessed 19 August 2014. These decisions have not

been published.

46 LG Braunschweig, Decision of 4 March 2015 – 5 O 2077/11 and 5 O 3086/11.

47 LG Braunschweig, 5 O 401/13 and LG Braunschweig, 5 O 2433/12.

48 LG Braunschweig, ‘Termine für mündliche Verhandlungen über die Schadensersatzklagen gegen Porsche im April und Mai

2014’ Press Release (27 March 2014) 5http://www.landgericht-braunschweig.niedersachsen.de/portal/live.php?navigation_

id¼18100&article_id¼123257&_psmand¼1324 accessed 19 August 2014.

49 LG Braunschweig, Decision of 30 July 2014, 5 O 401/13; see Karin Matussek, ‘Porsche Wins Fourth German Lawsuit Dismissal

over VW Bid’ Bloomberg Online article (30 July 2014) 5http://www.bloomberg.com/news/2014-07-30/porsche-wins-fourth-

german-lawsuit-dismissal-over-vw-bid.html4 accessed 19 August 2014; faz.net, ‘Aktionäre verlieren Klage gegen Porsche’ FAZ

Online article (30 July 2014) 5http://www.faz.net/aktuell/finanzen/aktien/5-o-401-13-aktionaere-verlieren-gegen-porsche-

13072251.html4 accessed 19 August 2014.

50 LG Braunschweig, 5 O 2433/13, see Matussek, ibid; faz.net, ibid.
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German courts after plaintiffs waived appeal rights in a New York case,51 Porsche in turn

waiving its right to claim limitation in Germany.52 The Stuttgart court rejected the

claims.53

Only recently, in February 2014, another action was brought before the Frankfurt/

Main Regional Court.54 The action is directed against Ferdinand Piëch and Wolfgang

Porsche personally.55 The plaintiff, hedge fund Elliot Associates, is claiming E1.8 billion

in damages.56 The court announced that oral argument will be heard no earlier than

2015.57 To date, discussions have only involved costs of litigation and deposits.58

The cases which the Brunswick Regional Court had already decided on 19 September

201259 were based on Porsche SE’s press releases of March and October 2008,

respectively. Plaintiffs supported their claim with the fact that five Porsche SE statements

denied the intention to acquire 75 per cent of VW shares, and that these statements must

have either been wrong or Porsche SE failed to publish a respective (admitting)

statement. In reality, they claim Porsche had all along intended to take over Volkswagen

by acquiring 75 per cent of its shares.60 The publication of 26 October 2008, as well, was

only meant to manipulate VW share prices.61

Both the judgments by the Brunswick Regional Court and those of the Regional Court

in Stuttgart negate liability according to section 823 paragraph 2 Civil Code for lack of a

violated protective law: section 20a Securities Trading Act does not have such protective

qualities62 and the facts for fraud according to section 263 Criminal Code were not

51 See below, n 126.

52 Karin Matussek, ‘Porsche Faces New Hedge Fund Cartel Claim in Legal Battle’ Bloomberg Online article (16 August 2013)

5http://www.bloomberg.com/news/2013-08-15/funds-porsche-cartel-claim-may-open-new-battleground.html4 accessed 19

August 2014; Ulrike Barth, ‘Porsche/VW: Hedgefonds klagen in Deutschland mit Quinn Emanuel’ Juve Online article (15 May

2013)5www.juve.de/nachrichten/verfahren/2013/05/porschevw-hedgefonds-klagen-in-deutschland-mit-quinn-emanuel4 accessed

19 August 2014.

53 LG Stuttgart, Decision of 17 March 2014 – 28 O 183/13; see also Karin Matussek, ‘Porsche Scores Victory in Hedge Fund Suits

Over VW Bid’ Bloomberg Online article (17 March 2014)5http://www.bloomberg.com/news/2014-03-17/porsche-wins-dismissal-

of-hedge-funds-suit-over-failed-vw-bid.html4 accessed 19 August 2014.

54 LG Frankfurt a M, 2 O 3-O 377/13 – Elliott Associates.

55 Tino Andresen, ‘Porsche, Piech Sued in Frankfurt by Hedge Funds Over VW’ Bloomberg Online article (2 February 2014)

5http://www.bloomberg.com/news/2014-02-02/porsche-piech-sued-in-frankfurt-by-hedge-funds-over-vw-deal.html4 accessed 19

August 2014; spiegel.de, ‘Übernahmeschlacht zwischen Porsche und VW: Hedgefonds verklagt Piëch und Porsche auf

Schadensersatz in Milliardenhöhe’ Spiegel Online article (2 February 2014) 5http://www.spiegel.de/wirtschaft/unternehmen/vw-

porsche-piech-und-porsche-auf-schadensersatz-verklagt-a-950605.html4 accessed 19 August 2014; Joachim Jahn, ‘Piëch und

Porsche werden verklagt’ Frankfurter Allgemeine Zeitung (FAZ) (Frankfurt 3 February 2014) no 28, 23.

56 Matussek, ‘Porsche Faces New Hedge Fund Cartel Claim’ (n 52); Handelsblatt.com, ‘Verfahren gegen Piëch und Porsche erst

2015’ Handelsblatt Online article (4 February 2014 5http://www.handelsblatt.com/unternehmen/industrie/uebernahmeschlacht-

verfahren-gegen-piech-und-porsche-erst-2015/9430936.html#4 accessed 19 August 2014.

57 Handelsblatt.com, ibid.

58 Handelsblatt.com, ‘Klage gegen Porsche-Holding in Frankfurt kreist um Prozesskosten’ Handelsblatt Online article (30 April

2015) 5http://www.handelsblatt.com/wirtschaft-handel-und-finanzen-klage-gegen-porsche-holding-in-frankfurt-kreist-um-pro-

zesskosten/v_detail_tab_comments/11716204.html4 accessed 10 June 2015.

59 LG Braunschweig, Decision of 19 September 2012 – 5 O 1110/11 and LG Braunschweig, Decision of 19 September 2012 – 5 O

2894/11.

60 LG Braunschweig, Decision of 19 September 2012 – 5 O 2894/11, BeckRS 2012, 19871 margin no 24ff.

61 ibid, margin no 27.

62 ibid, margin no 43; BGH, Judgment of 13 December 2011 - XI ZR 51/10, BGHZ 192, 90¼ (2012) 15 NZG 263 margin no 19 –

IKB.
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fulfilled for lack of identity of damage and enrichment.63 Furthermore, the courts negate

conduct contrary to public policy, as laid out in section 826 Civil Code. The Brunswick

judgments have become legally valid; the Stuttgart decision was appealed.

Finally, an action of several American hedge-funds had to suffer a defeat:64 Stuttgart’s

Higher Regional Court decided to dismiss the case by ruling that a market manipulation

under section 20 paragraph 1 of the German Securities Trading Act does not constitute a

claim for damages under section 823 paragraph 2 Civil Code. This judgment is not

surprising, as it follows the German Federal Court of Justice’s opinion.65 Besides, the

court alleged that a claim for damages under section 826 Civil Code (Conduct Contrary

to Public Policy) for conduct of wrongful ‘informal’ market information is harder to

attain than a claim for wrongful ‘ad-hoc’ disclosure.

On the merits: conduct contrary to public policy as defined by section 826 civil code

The Stuttgart Regional Court assumed that Porsche SE had planned as early as spring

2008 to acquire a 75 per cent majority of VW shares. Consequently, the court assumed

the press releases of 10 March 2008 to be partially wrong and misleading.66 Yet, it negates

that Porsche acted contrary to public policy, arguing:

1. that the requirements for a press release were less strict than for legally required

disclosures such as ad hoc information;67

2. that it was, at the time, legal to acquire cash-settled options, and that it therefore must

have been legitimate as well to secretly acquire the target company’s shares;68

3. that requirements for press releases were also more lenient because Porsche would not

have disclosed information on its own, but on outside (VW) shares;69

4. that press rumours about Porsche’s intended takeover had to be met by a denial;70

5. that, furthermore, Porsche SE did not deliberately damage anyone, as losses for others

were, at most, tolerated;71

6. and that, finally, no causal link could be established between misinformation and

damage.72

No right to lie

It must be considered positively that the court assumes the March 2008 on-goings to

constitute misinformation in favour of the plaintiff. Unfortunately, many other

deliberations are beside the point, leading to unconvincing results that are, in part,

contrary to Federal Court jurisprudence.

63 ibid, margin no 44.

64 OLG Stuttgart, Judgment of 26 March 2015 – 2 U 102/14.

65 BGH, Judgment of 13 December 2011 – XI ZR 51/10 – IKB.

66 LG Stuttgart, Decision of 17 March 2014, 28 O 183/13, margin no 144ff.

67 ibid, margin no 146.

68 ibid, margin no 151.

69 ibid, margin no 153; previously, LG Braunschweig, Decision of 19 September 2012, Az 5 O 1110/1, JURIS margin no 95ff.

70 ibid, margin no 150.

71 ibid, margin no 154.

72 ibid, margin no 159.
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1. The court starts by establishing that requirements for press releases are more lenient73

than those for, eg ad hoc disclosure. It is true that press releases do not need to fulfil

the same formal requirements as other information required by capital market law.

This formal difference, however, does not justify a more lenient standard for their

content. Information which is passed to the capital market is of eminent economic

importance. Information influences stock prices; it is of monetary value. Therefore, it

must not be false. Securities are trust-based goods; capital market law contains duties

of disclosure to close informational gaps.74

2. Consequently, cash-settled options are also misjudged here: whereas it is doubtlessly

true that takeover plans may remain secret as long as capital market law does not

apply, this was not the issue in question. The issue was whether there is a right to lie,

whether information given through means of press releases may be wrong or

misleading.75

3. Hence, the next reason given by the Regional Court is shaken as well. Surely, any

company controls information unknown to others, as it is an informational

monopolist.76 Banks, financial analysts, rating agencies, and other financial inter-

mediaries, and market participants depend on this information. It was the same case

with the information in question: only Porsche, being the bidder, knew best how many

shares of the targeted Volkswagen AG had been acquired or secured via cash-settled

options. Since in a takeover the target company’s price and the takeover’s prospect of

success are of paramount importance, the highest, not the lowest, standard had to apply.

4. It is far-fetched to assume, as the court does, that companies are entitled to deny

market rumours when, in reality, they are true. Anyone familiar with the capital

market knows that rumours can be confronted in two ways: tell the truth or remain

silent. The latter is typical: ‘no comment’, or ‘we do not issue statements on rumours’

are the common words spoken by investor relation officials, and the BaFin explicitly

tolerates them.77

5. Here, too, the Regional Court is oblivious to relevant jurisprudence.78 Many years ago,

the Federal Court of Justice (Bundesgerichtshof) considered it contrary to public policy

when an auditor grossly negligently turned a blind eye to the fact that his confirmation

73 Leaning in the same direction: OLG Düsseldorf, Decision of 27 October 2010, BeckRS 2010, 17310 at II.4.a)aa) – IKB.

74 Generally accepted, see Holger Fleischer, ‘Gutachten Teile F und G – Abteilung Wirtschaftsrecht: Empfiehlt es sich im Interesse

des Anlegerschutzes und zur Förderung des Finanzplatzes Deutschland das Kapitalmarkt- und Börsenrecht neu zu regeln?’ in

Verhandlungen zum 64. Deutschen Juristentag Berlin 2002 Band I (CH Beck Munich 2002), F 23; Heribert Hirte and Tobias A

Heinrich, ‘Einleitung’ in Thomas MJ Möllers and Heribert Hirte (eds), Kölner Kommentar zum WpHG (KK-WpHG) (2nd edn, Carl

Heymanns Cologne 2014) Einl margin no 16ff.

75 See n 61.

76 Thomas MJ Möllers and Clemens Leisch, ‘Haftung von Vorständen gegenüber Anlegern wegen fehlerhafter Ad-hoc-Meldung

nach x 826 BGB’ (2001) 55 WM 1648, 1654.

77 BaFin, Emittentenleitfaden 2009 (2nd edn, Frankfurt a.M. and Bonn 2009) 67ff; Heinz-Dieter Assmann, ‘x 15 Mitteilung,

Veröffentlichung und Übermittlung von Insiderinformationen’ in Heinz-Dieter Assmann and Uwe H Schneider, WpHG

Wertpapierhandelsgesetz Kommentar (6th edn, Dr Otto Schmidt Cologne 2012) para 15 margin no 168ff; Lars Klöhn, ‘x 15

Mitteilung, Veröffentlichung von Insiderinformationen’ in Möllers and Hirte (eds) (n 74) para 15 margin no 238.

78 The relevant jurisprudence is re-created at Thomas MJ Möllers and Clemens Leisch, ‘xx 37 b,c Schadensersatz’ in Möllers and

Hirte (eds) (n 74) paras 37b, c margin no 449.
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note was false.79 This situation is comparable: whoever turns a blind eye to the fact that

false information influences many investors’ decisions must live with the conse-

quences. The Federal Court elaborated on ad hoc information: whoever knowingly

issues such a declaration knows that the information contained in it is relevant to the

stock market. Whoever knowingly influences the stock market also knows that false

information damages investors.80 Finally, the threshold for conduct contrary to public

policy is lower when the information issuer acts for selfish reasons.81 Porsche AG did

act in its own interest, seeking gain by speculating for lower prices.

6. Finally, the causal link is not considered with sufficient complexity. The possibility to

claim only the difference in price as damage remains, eg claiming the difference

between 200 and 1000 Euros per share. Then, the plaintiff must only prove a price

increase due to false information. The Eleventh Senate of the Federal Court of Justice

recently affirmed such a price causation for sections 37b, c Securities Trading Act.82 It

also appears to be obvious in the present case. It remains to be seen whether future

trials will take up such arguments.

Waiting for criminal investigation results to use in civil trials

The Higher Regional Court in Brunswick denied that it suspended the pending civil

procedures until the end of the criminal trials in Stuttgart. Plaintiffs had intended to take

into account whatever facts would be discovered during the criminal trial. According to

the Higher Regional Court, there was no reason to suspend because, first, Stuttgart’s

prosecution only had to consider all behaviour prior to the press release of 26 October

2008, whereas the plaintiff also challenged the release’s consequences. Secondly, the

prosecution’s investigations had already lasted three years and the Regional Court had

not yet decided when to open the trial. Therefore, an ending to the trial could not be

anticipated any time soon. Finally, the plaintiff had to prove more than what was the

subject of the criminal proceedings. Therefore, the Court did not see sufficient reasons to

wait for the criminal trial’s result.83

These considerations can be legally challenged: whereas it is true that the Stuttgart case

is based on market price manipulation and the Brunswick cases are based on an omitted

or false disclosure of information, both share the same facts: the question is whether

Porsche’s denial to intend a 75 per cent takeover was false. Then, Porsche representatives

must be charged with having acted contrary to public policy. Since the prosecution has

access to the defendants’ files (by means of a search warrant), the truth is generally more

likely to come out in a criminal than in a civil trial.

79 BGH, Decision of 26 September 2000, (2001) 54 NJW 360, 365 – Wirtschaftsprüferhaftung.

80 BGH, Decision of 19 July 2004, II ZR 402/02, BGHZ 160, 149, 155 – Infomatec II; previously, Thomas MJ Möllers and

Clemens Leisch, ‘Anmerkung zum Urteil OLG München v. 1.10. 2002’ (2002) 23 ZIP 1995, 1997ff.

81 BGH, Decision of 19 July 2004, II ZR 402/02 (2004) 57 NJW 2971, 2974 – Infomatec II.

82 Previously, Thomas MJ Möllers, ‘Das europäische Kapitalmarktrecht im Umbruch’ (2003) 15 ZBB 390, 403. It remains to be

seen whether this is copied for s 826 Civil Code. Differing, the Second Senate of the BGH, Decision of 28 November 2005, ‘Zu den

Anforderungen an den Nachweis des Kausalzusammenhangs zwischen fehlerhafter Ad-hoc-Publizität und Anlageentscheidung im

Rahmen der Informationsdeliktshaftung gemäß x 826 BGB’ (2007) 61 WM 684 margin no 9 – Comroad II (on s 826 Civil Code).

83 See Press Release by OLG Braunschweig (n 45).
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Secondly, the criminal trial’s delay may hardly be used to the disadvantage of civil

parties. In the end, the plaintiff potentially has to suffer by having to wait longer to

receive what he is entitled to.84 Balancing interests between the criminal trial’s higher

chance to find out the truth and the civil trial’s delay85 must, in the end, favour the

plaintiff.

Thirdly, it is immanent to the civil trial that plaintiff has neither to proof causation nor

damages. As in antitrust law, the plaintiff can be greatly assisted by being able to rely on

what a government agency has validly found to be true.86

The plaintiff is left with an evidence dilemma. The judges deny him permission to use

the criminal trial’s findings. This might be admissible due to section 149 of the Code of

Civil Procedure (Zivilprozessordnung); however, it is not fair.87

Liability for abuse of a dominant market position by cornering

Jurisdictional odyssey

Another action is pending at the Hannover Regional Court’s antitrust chamber.88 This

case was originally brought before the court in Stuttgart. Seven hedge funds89 claim

damages from Porsche SE. The Regional Court Stuttgart considered itself incompetent by

its decision of 29 February 2012, and passed the action to the Regional Court in

Brunswick,90 arguing that, according to section 32b paragraph 1 no 1 of the Code of Civil

Procedure, action for false, misleading or omitted information had to be decided by the

court located at the issuer’s (Volkswagen) main office.91 For the Porsche/VW case, this is

not immanent: section 32b paragraph 1 no 1 Code of Civil Procedure assumes that the

issuer is the defendant party of the action, and therefore, the trial is moved closest to his

office.92 The goal of section 32b paragraph 1 no 1 Code of Civil Procedure is not met

here, as the case concerns a three-some: not the issuer (Volkswagen), but an outside

company (Porsche) is the defendant of the case, and it is the outsider’s alleged false

information that potentially influenced the price of the issuer’s stocks.93

84 In accordance with s 149 para 2 Code of Civil Procedure (Zivilprozessordnung), however, suspension shall be denied if the

criminal trial is not expected to end within a year, see Reinhold Greger, ‘x 149 Aussetzung bei Verdacht einer Straftat’ in Richard

Zöller and Reinhold Greger (eds), ZPO Zivilprozessordnung (29th edn, Dr Otto Schmidt Cologne 2012) para 149 margin no 2.

85 Claus Wagner, ‘x 149 Aussetzung bei Verdacht einer Straftat’ in Thomas Rauscher, Peter Wax and Joachim Wenzel (eds),

Münchener Kommentar zur Zivilprozessordnung (MüKoZPO) (4th edn, CH Beck Munich 2013) para 149 margin no 9.

86 See sub-Section ‘Jurisdictional odyssey’.

87 On advantages in antitrust proceedings, see below. On de lege ferenda changes, see Thomas MJ Möllers and Bernhard Pregler,

‘Zivilrechtliche Rechtsdurchsetzung und kollektiver Rechtsschutz im Wirtschaftsrecht’ (2012) 176 ZHR, 144, 154ff.

88 LG Hannover, 18 O 159/13.

89 Among them, Elliott International and Perry Partners.

90 LG Stuttgart, Decision of 29 February 2012, LG Braunschweig, ’Weitere Schadensersatzklagen gegen Porsche beim

Landgericht Braunschweig eingegangen’ Press Release 5http://www.landgericht-braunschweig.niedersachsen.de/portal/live.

php?navigation_id=18100&article_id=104403&_psmand=1324 accessed 10 June 2015.

91 Press Release by OLG Braunschweig (n 45).

92 Max Vollkommer, ‘x 32b Ausschließlicher Gerichtsstand bei falschen, irreführenden oder unterlassenen öffentlichen

Kapitalmarktinformationen’ in Zöller and Greger (eds) (n 84) para 32b margin no 2.

93 Extensively on s 32b Code of Civil Procedure and the possibility of this exclusive venue differing from the defendant’s see,

Felix Mormann, ‘Die Gerichtsstand-Dreifaltigkeit der ausschließlichen Zuständigkeit für Kapitalanlegerklagen nach x 32b ZPO’

(2011) 32 ZIP 1182, 1188ff.
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Brunswick Regional Court referred the case to the Regional Court in Hannover,

arguing that, according to section 89 of the Act against Restraints of Competition (Gesetz

gegen Wettbewerbsbeschränkungen, or GWB) and section 7 of Lower Saxony’s

Competence Act, the Hannover court was competent to decide antitrust cases.94

Hannover Regional Court denied jurisdiction, though, leaving it to the Higher Regional

Court in Brunswick to determine the competent court.95 The Higher Regional Court put

an end to the jurisdictional odyssey and declared that the case must be decided by the

court in Hannover.96 The Hannover Court had a hearing in October 2014.97 The

plaintiffs want to start an exemplary proceeding by the Exemplary Proceedings in Capital

Market Disputes (Kapitalanlage-Musterverfahrensgesetz).98

Applicability of antitrust law, relevant market, dominant position and market abuse

The plaintiff in this case is the first to address alleged violations of antitrust law: by

owning 42.6 per cent of VW shares and call-options on another 31.5 per cent, Porsche SE

controlled 74.1 per cent of VW shares and therefore allegedly dominated the market for

VW shares within the scope of section 19 of the Act against Restraints of Competition.

Plaintiff argues that a dominant position exists in particular because of Lower Saxony’s

20 per cent share, leaving only 5 per cent of VW shares free-floating. Defendant is accused

of having abused its dominant market position when publishing the October press release

and of knowingly using its position to cause short-squeezing and, in consequence, a

major price increase. Subsequently, plaintiffs, who had made short sales and were forced

to buy ordinary shares, had to pay inappropriate prices. Porsche SE allegedly gained more

than E5 billion from the liquidation of VW positions.99

Assessment: antitrust law versus capital market law

Regarding Porsche’s behaviour from the look-out of antitrust law is innovative. Section 4

paragraph 3 no 1 of the Substantiating Decree for Market Manipulation

(Marktmanipulations-Konkretisierungsverordnung, or MaKonV), which substantiates

section 20a Securities Trading Act, assumes it is possible for a market domination to

constitute an act of deception within the scope of price manipulation. Rightly, cornering

is considered to actually be an issue of antitrust law.100 Porsche’s dominating market

position appears obvious, taking into account a free-float of only 5 per cent.101

94 LG Braunschweig, referral Decision of 19 June 2013 – 5 O 552/12, BeckRS 2013, 12034¼ (2013) 1 NZKart 380 – referral to

antitrust chamber.

95 LG Hannover, Decision of 27 September 2013 – 18 O 159/13 – Elliott Associates.

96 OLG Braunschweig, Decision of 29 October 2013 – 1 W 42/13, BeckRS 2013, 20360 – competence of the antitrust chamber;

Elliot Associates.

97 Matussek (n 49).

98 See n 142.

99 LG Braunschweig, Decision of 19 June 2013 – 5 O 552/12, BeckRS 2013, 12034¼ (2013) 1 NZKart 380 margin no 17ff.

100 Holger Fleischer, ‘Finanzinvestoren im ordnungspolitischen Gesamtgefüge von Aktien-, Bankaufsichts- und

Kapitalmarktrecht’ (2008) 37 ZGR 185, 221ff; in agreement, Joachim Vogel, ‘x 20a Verbot der Marktmanipulation’ in Heinz-

Dieter Assmann and Uwe H Schneider (eds), WpHG Wertpapierhandelsgesetz Kommentar (6th edn, Dr Otto Schmidt Cologne

2012) para 20a margin no 231; Andreas Stoll in Möllers and Hirte (eds) (n 74) para 4 MaKonV margin no20.

101 LG Braunschweig (n 99) margin no 46ff.
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Exploitative abuse within the scope of Article 102 sub-paragraph 2 lit a TFEU102 can be

assumed since short sellers were forced to buy regardless of the price.103 These

considerations convinced the Higher Regional Court in Brunswick as well.104 It would

only be consistent for the Federal Competition Authority (Bundeskartellamt, or BKartA)

or the European Commission’s Directorate-General for Competition to take action.105

Ultimately, the relation of capital markets law and antitrust law has not been solved

yet. As in the USA,106 some German scholars argue that the two areas of law exist in

parallel.107 This position is supported by the fact that competition law is regulated in

European primary law,108 whereas capital market law is laid out in directives and

regulations (secondary law).109 However, secondary law must be interpreted in

accordance with primary law.110 In the end, the ECJ must decide on the relation of

the two areas of law, as they are both European Union law.111

Antitrust law has other advantages as well: on a European level, the ECJ’s ‘Courage’

and ‘Manfredi’ decisions112 have immensely furthered private enforcement of damages

claims: this year, the Commission created a directive on private enforcement.113 Already,

according to German and European law, civil courts are bound to the competition

authority’s decision. A plaintiff can build his case upon that decision, relying on the fact

that illegal conduct has been determined, and needs to prove only causation and

damages.114 In addition, courts support such follow-on actions by alleviating the

plaintiff’s burden of proof.115 Finally, limitation is suspended during the authority’s

investigations.116

102 Holger Fleischer and Eckart Bueren, ‘Cornering zwischen Kapitalmarkt- und Kartellrecht’ (2013) 34 ZIP 1253, 1261.

103 LG Braunschweig (n 99) margin no 48.

104 See sub-Section ‘Applicability of antitrust law, relevant market, dominant position and market abuse’.

105 According to s 54 GWB, German cartel authorities may take action ex officio. The same is true for the European Commission

in case of breach of art 101ff TFEU, cf art 11, para 6 Regulation 1/2003.

106 Credit Suisse Securities v Billing, 127 S Ct 2383, 2392 (2007); LG Braunschweig (n 99) margin no 40.

107 Fleischer and Bueren (n 102) 1253, 1263; in agreement Andreas Stoll in Möllers and Hirte (eds) (n 74) para 4 MaKonV

margin no 23a.

108 art 101ff TFEU.

109 Holger Fleischer and Eckart Bueren, ‘Die Libor-Manipulation zwischen Kapitalmarkt- und Kartellrecht’ (2012) 65 DB 2561,

2563.

110 EuGH, Judgment of 2 February 1994, C-315/92, Verband sozialer Wettbewerb e. V v Clinique Laboratoires SNC and Estée

Lauder Cosmetics GmbH [2002] ECR I-317, margin no 12.

111 Market Abuse Directive 2003/6/EC of 28 January 2003, OJ L1996, 16; Sebastian Mock, ‘x 20a Verbot der Marktmanipulation’

in Möllers and Hirte (eds) (n 74) para 20a margin no 30ff; Joachim Vogel in Assmann and Schneider (n 77) para 20a margin no

231.

112 Case C-453/99 Courage Ltd v Crehan [2001] ECR I-6297 - Courage; Joined Cases C-295/04 to 298/04 Vincenzo Manfredi v

Lloyd Adriatico Assicurazioni SpA and Others [2006] ECR I-6619 - Manfredi.

113 Directive of the European Parliament and of the Council on certain rules governing actions for damages under national law

for infringements of the competition law provisions of the Member States and of the European Union of 26 November 2014, OJ

L349, 1.

114 See Commission notes on the occasion of publishing its fine Decision of 19 October 2011 – IP/11/1214 ‘CRT-Glas’5http://

europa.eu/rapid/press-release_IP-11-1214_en.htm?locale¼en4 accessed 21 August 2014; Kurt Lennart Ritter, ‘Art. 30 VO 1/2003

Veröffentlichungen von Entscheidungen’ in Ulrich Immenga and Ernst-Joachim Mestmäcker, Wettbewerbsrecht. Band 1. EU/Teil 2.

Kommentar zum Europäischen Kartellrecht (4th edn, CH Beck Munich 2007) art 30 VerfVO margin no 1; also s 33, para 4 GWB.

115 LG Dortmund, Decision of 1 April 2004 – 0.55/02 Kart margin no 26 – Vitaminkartell III; BGH, Decision of 28 June 2005 -

KRB 2/05, (2006) 59 NJW 163¼ (2006) 7 NZBau 54¼ (2006) 26 NStZ 228 – Transportbeton.

116 s 33para 5, s 1 Act against Restraints in Competition (GWB).
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Antitrust law’s advantages mirror the weaknesses of German capital markets law: it

neither contains a suspension of limitation periods, during administrative procedures,

nor a binding effect of public decisions for civil trials. Private enforcement of capital

market law has fallen far behind the developments in competition law.117 In the Porsche

trials, the plaintiff apparently took these issues into consideration to ‘move’ the case to

antitrust law.

Questions of company law

Voiding the General Assembly’s discharge of supervisory board members: Sardinia remarks

Ferdinand Piëch’s ‘Sardinia Remarks’ prompted some plaintiffs to challenge the

supervisory board’s discharge118 before the Higher Regional Court in Stuttgart.119 The

relevant legal issues remain insufficiently discussed. One important legal question was

answered. In 2009, the Stuttgart court and the Federal Court of Justice had not allowed

actions against the general assembly’s decision.120 The Higher Regional Court in Stuttgart

did, however, allow the voiding action against the discharge 2010 following the ‘Sardinia

Remarks’ and did indeed void it. This was confirmed by the Federal Court of Justice.

Ferdinand Piëch’s statement on 11 May 2009, claiming that he had not known ‘how high

the risks were’121 constituted a major breach of duty for any member of the supervisory

board in the eyes of both courts. They argued that the board members’ supervisory duties

included a requirement to independently inform themselves about the risky business by

the management. The conduct was considered disloyal as the statement put the

company’s creditworthiness in jeopardy.122 Thus, the discharge decision had to be

voided. Legal scholars complimented the courts on their decision123 and compared it to

the Kirch/Breuer judgment.124

117 For necessary changes, see Möllers and Pregler (n 87) 144, 154ff.

118 Such is possible if the supervisory board breached its duties, ss 116, 93 and 111 Stock Corporations Act (AktG).

119 OLG Stuttgart, Judgment of 17 November 2010 - 20 U 2/10, (2011) 14 NZG 146 headnote; LG Stuttgart, Decision of 17 May

2011 – 21 O 30/10.

120 OLG Stuttgart, Judgment of 17 November 2010 - 20 U 2/10, (2011) 14 NZG 146 headnote¼GWR 2010, 600, Denial to void

Porsche General Assembly Decision 2009; confirmed by BGH, Decision of 17 April 2012 – II ZR 235/10.

121 OLG Stuttgart, Judgment of 29 February 2012 – 20 U 3/11, (2012) 33 ZIP 625 margin no 58ff¼ (2012) 15 NZG 425, headnote

(Void General Assembly Decision/Consumers’ Agency).

122 ibid ZIP 625 margin no 165ff¼ (2012) NZG 425, headnote (Void General Assembly Decision/Consumers’ Agency); BGH,

Decision of 6 November 2012 - II ZR 111/12, (2013) 16 NZG 339¼ (2012) 33 ZIP 2438 – Void General Assembly Decision/

Consumers’ Agency.

123 Wolfgang Selter, ‘Die Pflicht von Aufsichtsratsmitgliedern zur eigenständigen Risikoanalyse’ (2012) 15 NZG 660; Jan Lieder,

‘Anmerkung zum Urteil des OLG Stuttgart vom 29.2.2012, Az. 20 U 3/11 - Zur Überwachungspflicht der Aufsichtsratsmitglieder’

(2012) 28 EWIR 303; Thomas Heidel and Matthias Schatz, ‘Anmerkung zum Beschluss des BGH vom 6.11.2012, Az. II ZR 111/12 -

Zu den Überwachungspflichten des Aufsichtsratsmitglieds’ (2013) 29 EWiR 229, 230; Jan F Schubert, ‘Anmerkung zum Beschluss

des BGH vom 06.11.2012 (II ZR 111/12; (2012) 33 ZIP 2348) - Zur Überwachungspflicht des Aufsichtsrates einer

Aktiengesellschaft’ (2013) 6 CCZ 175; Dirk Lorenz, ‘Pflicht zur eigenständigen Risikoanalyse für Aufsichtsräte – Piëch’ (2012) 4

GWR 156; with more criticism, Gunter M Hoffmann, ‘Urteilsbildungs- und Verhinderungspflicht des Aufsichtsrats’ (2012) 57 AG

478, 483.

124 BGH, Judgment of 24 January 2006 - XI ZR 384/03, BGHZ 166, 84¼ (2006) 59 NJW 830¼ (2006) 9 NZG 227 headnote –

Kirch; see eg Thomas MJ Möllers and David Beutel, ‘Haftung für Äußerungen zur Bonität des Bankkunden: Der BGH zum

Rechtsstreit Leo Kirch gegen Deutsche Bank und Breuer’ (2006) 9 NZG 338.
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Double mandate for Piëch at Volkswagen and Porsche

Other legal issues of company law can only be briefly indicated here: Piëch’s double

mandate, as both chairman of the VW supervisory board and owner and member of

Porsche’s supervisory board, implies a general conflict of interest. If the bidder is part of

the target company’s supervisory board, there is the natural risk that he does not act in

the target company’s best interest, but favours the bidder.125 In the present case, it must

be allowed to ask whether it was in the best interest of Volkswagen AG to finance the

price for VW shares by buying Porsche AG.

Independence of the supervisory board

In March 2012, the German newspaper Frankfurter Allgemeine Zeitung (FAZ) had shown

that Volkswagen’s supervisory board was anything but independent: 5 of 10 represen-

tatives on the employer’s side were directly placed by the Porsche/Piëch family, and two

each by the state of Lower Saxony and the Emirate Qatar. As number 10, Annika

Falkengren was a member of the supervisory board; she was said to be affiliated with

Scania.126 According to the German Corporate Governance Code (DCGK), the

supervisory board must include an appropriate number of independent members. The

guideline considers a member to be dependent in particular if he or she is personally or

professionally affiliated with the company, its organs, a controlling shareholder or an

affiliated business, if such affiliation could create an essential and long-term conflict of

interest.127 The European Commission’s Recommendation, on which the DCGK is based,

gives similar advice.128

Many questions of company law remain unanswered. Section 93 Stock Corporations

Act (Aktiengesetz, or AktG) sanctions breaches of duty. It does, however, only award

damages to the corporation. The individual shareholder cannot be awarded damages; it

therefore lacks an incentive to file suit. Furthermore, company law is not supervised by

government authorities.129 Law suits promise only limited success.

Foreign proceedings and ‘Italian Torpedo’

Finally, the takeover was subject to foreign proceedings as well. The US District Court for

the Southern District of New York denied competence to decide a suit filed by 25 hedge

funds. American courts’ omni-competence has been limited in recent years: US courts

125 Thomas MJ Möllers in Peter Hommelhoff, Klaus J. Hopt and Axel v Werder, Handbuch Corporate Governance (2nd edn,

Schuber Schäffer-Poeschel Stuttgart 2010) 423, 433; Thomas MJ Möllers, ‘Interessenkonflikte von Vertretern des Bieters bei

Übernahme eines Aufsichtsratsmandats der Zielgesellschaft’ (2006) 27 ZIP 1615.

126 Johannes Ritter and Joachim Jahn, ‘Kein Unabhängiger mehr im Aufsichtsrat von VW’ Frankfurter Allgemeine Zeitung (FAZ)

(Frankfurt 15 March 2012) no 64, 17.

127 Regierungskommission Deutscher Corporate Governance Kodex, Deutscher Corporate Governance Kodex (DCGK) (as

amended on 13 May 2013, Frankfurt a.M. 2013) no 5.4.2., 1,5http://www.dcgk.de//files/dcgk/usercontent/de/download/kodex/D_

CorGov_Endfassung_2013.pdf4 accessed 21 August 2014.

128 art 4 Commission Recommendation on Supervisory Board Members’ Role of 15 February 2005, OJ L1952, 51.

129 Critically, drawing comparisons to English law, Thomas MJ Möllers, ‘Interessenkonflikte von Vertretern des Bieters bei

Übernahme eines Aufsichtsratsmandats der Zielgesellschaft’ (2006) 27 ZIP 1615, 1620.
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now require a distinct point of contact to US jurisdiction. Accordingly, the District Court

denied competence despite the parties’ agreement to apply US law to the stocks

transactions: section 19 b Securities Exchange Act requires either a listing at a US stock

exchange or a domestic transaction.130 Since no jurisdiction was established in the United

States, Porsche escaped both pre-trial discovery131 and punitive damages. The plaintiff

did not appeal the decision, as Porsche agreed to waive its right to claim limitation in a

potential German trial.132

Porsche also escaped a trial in the UK,133 as it filed an identical suit in Stuttgart just

11 days prior to the plaintiff’s UK claim. In Stuttgart, Porsche filed a declaratory action,

seeking a declaration of non-existence for the alleged claim that then became the

subject of the London suit. With two actions pending about the same claim, the UK

court had to suspend proceedings according to Article 27 paragraph 1 Regulation EC/

44/2001.134 The Regional Court in Stuttgart accepted the case, forcing its London

counterpart to decline jurisdiction according to Article 27 paragraph 2 Regulation EC/

44/2001. Such ‘forum shopping’ is commonly called ‘Italian Torpedo’.135 Potential

defendants pre-empt the other party by filing suit on the same claim in another EU

Member State in order to delay the trial, be it only until the first court denies

jurisdiction.136 Member States with slow-working courts are commonly particularly

popular, as they promise the largest delay.137

Granted, German courts cannot generally be accused of acting too slowly; furthermore,

the Regional Court in Stuttgart does indeed have jurisdiction in the matter at hand.

Moving the trial to Stuttgart also had tactical reasons: in the end, it was a way to avoid

farther-reaching duties of disclosure of British law.138 Thus far, Porsche SE has

successfully prevented all foreign trials.

130 US District Court for the Southern District of New York, Judgment of 30 December 2010, Elliott Associates et al v Porsche

Automobil SE, 759 F. Supp2d 469 (S D N Y) 473. Complaints were not lodged with the Supreme Court, Handelsblatt.com,

‘Klagewelle für Porsche in den USA beendet’ Handelsblatt Online article (18 October 2014) 5http://www.handelsblatt.com/

unternehmen/industrie/nach-vw-uebernahme-klagewelle-fuer-porsche-in-den-usa-beendet/10995674.html4 accessed 19 June

2015.

131 Rightly so, Karin Matussek and Jeremy Hodges, ‘Porsche Files ‘‘Torpedo-Suit’’ to Avert New Battlefront in’ Bloomberg Online

article (20 December 2012) 5http://www.bloomberg.com/news/2012-12-19/porsche-seeks-to-torpedo-london-legal-front-in-

germany.html4 accessed 21 August 2014; Generally Haimo Schack, Einführung in das US-amerikanische Zivilrozessrecht (4th

edn, CH Beck Munich 2011) margin no 109ff.

132 This is why the New York claims became the subject of a trial in Stuttgart, LG Stuttgart, 25 O 95/13,5http://www.juve.de/

nachrichten/verfahren/2013/05/porschevw-hedgefonds-klagen-in-deutschland-mit-quinn-emanuel4 accessed 21 August 2014.

133 High Court of Justice, action commenced on 18 June 2012, Pendragon Funds/Porsche SE.

134 LG Stuttgart, Decision of 24 July 2013 – 12 O 220/12 - Pendragon Fund/Porsche SE; Christoph Ruhkamp, ‘Verdacht auf

Marktmanipulation: Staatsanwälte ermitteln gegen Porsche-Aufseher’ FAZ Online Article (11 February 2013)5http://www.faz.net/

aktuell/wirtschaft/verdacht-auf-marktmanipulation-staatsanwaelte-ermitteln-gegen-porsche-aufseher-12059581.html4 accessed 21

August 2014.

135 On the admissibility of such ‘Torpedoes’ see Jan Kropholler and Jan von Hein, Europäisches Zivilprozessrecht (9th edn,

Deutscher Fachverlag Frankfurt a.M. 2011) art 27 EuGVO margin no 10; Peter Gottwald in Rauscher, Wax and Wenzel (eds) (n 85)

art 27 EuGVO margin no 23.

136 Kropholler and Hein, ibid art 27 EuGVO margin no 10; Vincenzo Jandoli, ‘The ‘‘Italian Torpedoe’’ ’ (2000) 31 IIC 783, 788ff.

137 Kropholler and Hein (n 135) art 27 EuGVO margin no 10.

138 Matussek and Hodges (n 131).
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3. Conclusions

Effective legal protection?

Conspicuously, only few newspapers and magazines, such as the German Spiegel,

Handelsblatt or Wirtschaftswoche, give detailed reports of the proceedings. Legal scholars

have largely failed to analyse what may well be called the largest economic thriller in

German history. One reason may be that most court decisions have not (yet) been

published.

It is also remarkable, that the relevant facts are from 2008, but even today, seven

years later, no reliable judgments have been passed. In particular, the highest courts,

such as the German Federal Court or the ECJ, have not been involved. First, this is due

to the large variety of cases that run parallel, involving criminal, civil, company and

antitrust law, all at different locations. Secondly, one cannot help thinking that some

courts have successfully avoided having to decide the cases.139 Surely, Regional Courts

are not always familiar with such complex legal questions. However, effective legal

protection is a fundamental right, as the German Constitutional Court emphasized in

its Telekom case.140 Legal protection, which is guaranteed by Article 2 paragraph 1 and

Article 20 paragraph 3 Basic Law, grants that a decision must be reached in reasonable

time.141 Effective legal protection is a locational advantage where jurisdictions

compete:142 if the law and the courts fail, investors reclaim their investments or shy

away from them in the first place; this is a problem well-known to developing

countries.

Recommendations for the legislature

The legislator did some of his homework. For instance, section 25 Securities Trading Act

was introduced to solve the problem of cash-settled options.143 Section 30h and 30i

Securities Trading Act and European legislation now deal with short sales.144 Even so,

much more needs to be done. For instance, the German Securities Acquisition and

Takeover Law includes only two thresholds for transparency, namely at 30 per cent

(section 29) and 50 per cent; this is apparently insufficient. In many ways, German law

does not comply with international standards: The draft Capital Markets Information

Liability Act (Kapitalmarktinformationshaftungsgesetz, or KapInHaG), initiated by the

139 As already mentioned above, s page 10f.

140 BVerfG, Decision of 27 July 2004 - 1 BvR 1196/04, (2004) 57 NJW 3320, 3321¼ (2005) 24 NVwZ 207 headnote – Telekom.

141 Also, Volkert Vorwerk, ‘KapMuG - Erfahrungen, Fazit, Ausblick’ (2011) 65 WM 817, 821; Nikolaus Stackmann, ‘Kein

Kindergeburtstag’ (2010) 63 NJW 3185, 3189.

142 In detail, Alexander F Peter, ‘Warum die Initiative ‘‘Law - Made in Germany’’ bislang zum Scheitern verurteilt ist’ (2011) 66

JZ 939, 940ff, with reference to the 2009 Global Corruption Report’s Global Perceptions Index, available at www.transparency.org.

Generally, see La Porta/Lopez-de-Silanes/Shleifer/Vishny, (1997) 54 J Fin 1131; La Porta/Lopez-de-Silanes/Shleifer/Vishny, (2000)

55 J Fin 1, 5ff; Coffee, (1999) 25 J Corp L 1, 2; Modigliani/Perotti, (2000) 1–2 Int Rev Fin 81ff; Black, (2001) 48 UCLA L Rev

781, 834.

143 Tobias A Heinrich, in Möllers and Hirte (eds) (n 74) para 25a margin no 6 mentions the Porsche case as well.

144 REGULATION (EU) No 236/2012 of 14 March 2012 on short selling and certain aspects of credit default swaps, OJ L1986, 1.
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Schröder administration, should be tackled again.145 Also, the Act on Exemplary

Proceedings in Capital Market Disputes (Kapitalanleger-Musterverfahrensgesetz, or

KapMuG) as it is now is inept for reality.146 Antitrust law holds many lessons to be

learnt.147

Recommendations for the courts

A jurisdiction odyssey like that from Stuttgart to Brunswick to Hannover is hardly the

ideal solution. Shouldn’t an exclusive subject-matter jurisdiction and venue finally be

established for capital markets disputes in civil law, eg at the Regional Court Frankfurt/

Main?148

In a reaction to the Federal Court’s final decision in his case, Holger Härter criticized

that he was convicted by a criminal court that did not have ‘sufficient fiscal-economic

knowledge of derivatives trading’.149 Whereas it appears arrogant to bluntly criticize

Germany’s highest court after losing a trial, cooperation between the Financial

Supervision Agency and the Prosecution is not without problems. It is not fit for a

nation under the rule of law, and may well be constitutionally challenged that the

Prosecution investigates over three years, and the Regional Court needs one and a half

years to decide about admitting a case.150 Again, one might ask: should Germany’s

chambers for economic crime be concentrated?151

Wild West: stock market participants paid the bill for the Porsche clan

This article’s topic has been known to Germany’s public for six years: the battle of

Porsche against Volkswagen. In my interpretation, this title is misleading: the question

was not whether Porsche took over Volkswagen or vice versa. It was how the Porsche/

Piëch family could grab hold of Volkswagen’s war chest, worth billions of euro. The

original plan to void the VW Law and get to Volkswagen money by means of a dominion

agreement failed.152 Such exploitation was called ‘locust’ behaviour by former Social

Democrat chairman Franz Müntefering: the target company finances its own takeover.

145 Klaus J Hopt and Hans-Christoph Voigt (eds), Prospekt-und Kapitalmarktinformationshaftung (Max-Planck-Institut für

ausländisches und internationales Privatrecht, Beiträge zum ausländischen und internationalen Privatrecht, Mohr Tübingen 2005)

1, 4; Thomas MJ Möllers and Franz Clemens Leisch in Möllers and Hirte (eds) (n 74) paras 37b, c margin no 78ff; Rolf Sethe in

Assmann and Schneider (n 77) paras 37b, c margin no 27.

146 With criticism, Thomas MJ Möllers and Franz Clemens Leisch in Möllers and Hirte (eds) (n 74) paras 37b, c margin no 525;

Möllers and Pregler (n 87) 144, 156ff.

147 See sub-Section ‘Applicability of antitrust law, relevant market, dominant position and market abuse’ and n 98.

148 On such subject-matter jurisdiction and venue for the Act on Exemplary Proceedings in Capital Market Disputes, Thomas

MJ Möllers and Tilman Weichert, ‘Das Kapitalanleger-Musterverfahrensgesetz’ (2005) 58 NJW 2737, 2739. At least, s 32b of the

Code of Civil Procedure allows that a common jurisdiction may be established per state for false, misleading and omitted capital

market information. This was undertaken by Bavaria, Hessen, North Rhine-Westphalia and Thuringia, see Reinhard Patzina in

Rauscher, Wax and Wenzel (eds) (n 85) para 32b margin no 2.

149 Joachim Jahn, ‘Härter muss zahlen – und teilt aus’ Frankfurter Allgemeine Zeitung (FAZ) (Frankfurt 13 August 2014) no 186,

20.

150 See n 136.

151 Such concentration is already possible per state according to s 74c para 4 Judicature Act (Gerichtsverfassungsgesetz, or GVG).

152 On Focus’s report, see n 6.
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Such exploitation has been prohibited by section 292 Capital Investment Act

(Kapitalanlagegesetzbuch, or KAGB).

Plan B, however, worked: Porsche earned several billions euro by speculating on the

stock market between 2005 and 2008 (or, more precisely, took that money away from

other market participants). It speculated on prices moving up, concealed its own strategy

and finally reached its goal. It was for a reason that Porsche was called a ‘hedge fund that

produces cars’.153 The billion euro it gained from cash-settled options were used to

acquire a majority of ordinary shares from Volkswagen. Additionally, Volkswagen AG

bought Porsche AG and the Austrian Porsche GmbH, and thus provided funds for

Porsche SE to acquire its 50 per cent share.154 Newspapers were (mostly) silent about this

ordeal; the public still believes that Volkswagen came out of the battle as the ‘winner’.155

The case was a battle of the Porsche family against market participants; it was about

securing billions to fund a majority position in one of Germany’s largest companies.156

We always meet twice in life: market participants bear grudges. The proceedings that

were introduced in this article will busy German and European courts for a decade. The

legal question is whether Porsche cleverly used existing gaps in the law (and expertly

fooled market participants), or did it (purposely and against public policy) mislead

market participants? It can be expected that Porsche SE and Volkswagen’s stock value will

not show any above-average changes. Only recently, Deutsche Bank’s chairmen Anshu

Jain and Jürgen Fitschen complained about their company’s low value on the stock

markets, which they partly blamed on various law suits.157 The extended Porsche family

will not be bothered by the time it takes to answer legal questions. It owns a large

corporation with 13 brands, and thus a money printing press.158

153 Christof Schuermann, ‘Wurzelbehandlung’ Wirtschaftswoche (Düsseldorf 29 October 2007) no 44, 100–04.

154 Without such aid, the extended Porsche family would probably not be VW majority shareholder.

155 Eg Max Hägler, ‘Porsches übermütiger Plan’ sueddeutsche Online article (10 February 2014)5http://www.sueddeutsche.de/

wirtschaft/gescheiterte-vw-uebernahme-ein-uebermuetiger-plan-1.18841044 accessed 8 September 2014.

156 Plaintiff of the trial at LG Frankfurt a. M., 2 O 3-O 377/13 – Elliott Associates accuse Piëch and Porsche of using takeover

methods ‘typically known from secret services and organized crime’. The plan was developed and fulfilled via a ‘secret logistics

center in Austria’, using ‘non-registered mobile phones and encryption technology which is typically accessible for governments

only’, see spiegel.de ‘Übernahmeschlacht zwischen Porsche und VW: Hedgefonds verklagt Piëch und Porsche auf Schadensersatz in

Milliardenhöhe’ Spiegel Online article (2 February 2014)5http://www.spiegel.de/wirtschaft/unternehmen/vw-porsche-piech-und-

porsche-auf-schadensersatz-verklagt-a-950605.html4 accessed 21 August 2014.

157 Gerald Braunberger, Markus Frühauf und Carsten Knop, ‘Im Gespräch: Anshu Jain und Jürgen Fitschen, die

Vorstandsvorsitzenden der Deutschen Bank’ Frankfurter Allgemeine Zeitung (FAZ) (Frankfurt 1 February 2014) no 27, 18.

158 Porsche SE gained approximately E8 billion in 2012. The shareholders are left with nothing, some of them being driven to

suicide by the speculations. Undertaker Adolf Merckle allegedly lost a ‘low’ amount of a three-digit million, see N Doll and M

Behrendt, ‘Merckle - Freitod eines gebrochenen Milliardärs’ Die Welt Online article (6 January 2009) 5http://www.welt.de/

wirtschaft/article2980507/Merckle-Freitod-eines-gebrochenen-Milliardaers.html4 accessed 21 August 2014; Kammel (n 10) 605,

614 finds words such as ‘Wild West’ and ‘Casino Capitalism’.
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