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– Medical Specialisation Course Payments – 

– this is a non-official translation produced and published by the INspiRE project at Augsburg University – 

 

Procedural History 

Appeals to the Supreme Court, file numbers: R.G.N. 25694/2013 and R.G.N. 29002/2013 
Preceding judgment Corte d'appello di Palermo, 18 July and 27 September 2012, file number: R.G.N. 1342/2012 
Preceding judgment Tribunale di Palermo, 27 April and 17 June 2006, and 30 April and 28 May 2007 

 

Facts 

 

By judgment no. 1342 of 27 September 2012, the Court of Appeal of Palermo, overturning 

the judgment of dismissal (for expiration of the limitation period for the claim) by the Court of 

first instance of Palermo, granted only towards the Presidency of the Council of Ministers a 

claim, which was also brought against the University of Palermo, the Ministries of 

Universities and Research and Health by the five specialised physicians Gianni Pantuso, 

Angelo Tralongo, Maria Michela D’Alessandro, Carmela Amato and Nello Grassi. 

 

The claim was primarily submitted to obtain an order of payment of “adequate remuneration” 

as prescribed by the EEC Directives (No 362 and No 363 of 1975 as amended by the 

Directive No 76 of 1982) for having attended specialisation courses from 1982 to 1990, or in 

the alternative, compensation for damages or payment of the indemnity for unjust 

enrichment. 

 

Referring to the academic years from 1983/1984 to 1990/1991, the Court of Appeal held the 

Italian State (represented by the President of the Council of Ministers) liable for damages 
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resulting from the lack of prompt and correct implementation of the above-mentioned EEC 

Directives that apply to this issue. The Court specified that the ten-year limitation period 

applied to such types of claims, as established by Article 2946 of the Civil Code (not the five-

year limitation period introduced by Article 4, Section 43, law no. 183/2011, non-retroactive), 

from entry into force of law no. 370/1999 and not yet expired on the date the claim was 

brought (18 March 2003); once the attendance of the courses by the Claimants was verified, 

damages should have been paid in the amount of £ 21,500.000 (equal to € 11,083.82) for all 

years of training. 

 

Against this decision, the Presidency of the Council of Ministers (in the following P.C.M.) filed 

an appeal before the Court of Cassation against three of the original claimants (i.e. Pantuso, 

Amato and Grassi) based on three grounds to which Amato and Grassi responded with a 

counterclaim.  

 

The case (No. 25694/2013 R.G.) was transferred from the Sixth-3 Civil Section to the Labour 

Division to be joined with another case (No. 29002/2013 R.G.), which was eventually brought 

before that division by the physicians Pantuso, Tralongo and D'Alessandro based on five 

grounds; the P.C.M. along with the two Ministries and the University of Palermo reacted with 

a defence and cross-appeal based on one ground. 

 

The Labour Section then remitted the combined appeals to the United Sections, through an 

interim order of 23 October 2015 with respect to the question of the greatest importance 

(object of a series of contrasting decisions of the Court and thus of particular relevance), 

which P.C.M. raised as its first ground of appeal concerning the existence or non-existence 

of the right to obtain compensation for damages for failure to implement the Council Directive 

82/76/EEC of 26 January 1982 by 31 December 1982 in favour of the physicians who, at that 

date, had already started the specialisation course. 

 

Through an interim order dated 21 November 2016, the United Sections in turn appealed to 

the European Court of Justice for a preliminary ruling on several questions of interpretation of 

the Directives 363/75/EEC and 82/76/EEC. The European Court of Justice provided the 

required response with decision of 24 January 2018. 

 

Therefore, after a new hearing before the United Sections had been scheduled and a 

statement by the Presidency of the Council had been filed, the claim was adjourned for 

decision to the present full hearing. 

 

Rationale 

1. Following a logical-juridical order, the issue of limitation of rights held by the 

physicians must be considered and it must be stressed what has already been observed in 
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the interim order of 23 October 2015, namely, that the P.C.M. inadmissibly raised the issue, 

lodging a cross-appeal, as well as the other parties that together with the P.C.M. appealed. 

In fact, the former had already exhausted all grievances when upholding the main appeal 

(which did not contain the issue concerned); the latter ones had already succeeded in the 

appeal and therefore had no interest to challenge it. 

This cross-appeal must be declared inadmissible. 

 

2. The main appeal of P.C.M. is based on three grounds. 

 

2.1. With the first ground of appeal, the applicant criticises the grant for payment of an 

indemnity to three of the original Claimants (Pantuso, Amato and Grasso) who had started 

attending the specialisation course in the academic year 1982-1983. 

The applicant claims that the grant for payment of the indemnity infringes the aforementioned 

Directives, the Treaty establishing the European Community, and Articles 1173 and 2043 of 

the Civil Code because, at the time of the breach of obligation by the State, the physicians 

had already initiated the specialisation and had already enrolled for the course before the 

Directive 82/76/EEC entered into force and the State was bound by any obligation. 

 

2.2. With the second ground of appeal, the P.C.M. argues against the infringement of 

Union and national law by the grant for payment of an indemnity to Dr. Pantuso also for 

another reason: The acquired specialisation in “emergency surgical care and first aid” is not 

included in the list of medical specialisations which are common to all Member States or to 

two or more of them and mentioned in Articles 5 and 7 of the Directive 363/75/EEC. For this 

reason, that the judge could have detected ex officio, Pantuso’s claim for compensation of 

damages should have been rejected because it was unjustified (on point of law) or 

inadmissible (as shown in the argument). 

 

2.3. With the third ground of appeal, the applicant, as regards to the amount of liquidation, 

argues against the infringement of Article 11 of law no. 370/1999 and Articles 6 of D.Lgs. 

no. 257/1991, 2043, 2056, 1223 and 1226 of the Civil Code. 

The P.C.M. claims that the court of merit awarded compensation to each of the Claimants for 

an amount of € 11,083.82 (equal to £ 21,500.000) for each year of the course, in proportion 

with the amount provided by D.Lgs. N. 257/1991, which, however, establishes payment for 

trainees enrolled for the first year of the course after 1991; therefore, such provision could 

not apply retroactively nor to the specific case without violation of the legislator’s discretion: 

Instead, the Court of merit should have gauged the indemnity – in compliance with the 

jurisprudence of the Court of Cassation – taking into account the parameter established in 

Article 11 of law no. 370/1999 (£ 13,000.000 equal to € 6,714.98 for each year) with which 

the Italian government essentially gave partial performance, from a subjective point of view, 

in this specific matter. 
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3. Connected to the third ground of the (main) appeal appears the autonomous appeal 

filed afterward by Dr. Pantuso, Tralongo and D’Alessandro who with the second and the third 

grounds of appeal essentially object to the nullity of the decision concerning the amount of 

liquidation, as it contains apparent and contradictory reasoning and also violates Article 112 

of the Code of Civil Procedure because, by ordering the P.C.M. to pay compensation to each 

of the Claimants, estimated at € 11,103.82 (plus interests) for all years of attendance to the 

courses, it does not distinguish the respective durations of the courses individually attended 

by Claimants, although they had sought compensation for each year of attendance. 

 

4. As stated before, the first ground of the main appeal filed by P.C.M. has been 

resolved by the decision of the European Court of Justice of 24 January 2018. The Court 

clearly and unequivocally interpreted Article 2 (1), lit. c), Article 3, (1) and (2), as well as 

Annex to Directive 363/75/EEC as amended by Directive 82/76/EEC, explaining in brief: a) 

that “any period of full-time or part-time specialist medical training begun in 1982 and 

continued until 1990 should be subject to appropriate remuneration, within the meaning of 

that Annex”; b) that “the obligation does not depend on the adoption by that Member State of 

measures transposing Directive 82/76”; c) that “appropriate remuneration, within the meaning 

of that annex, for any period of full-time or part-time specialist medical training begun in 1982 

and continued until 1990 must be paid for the period of that training from 1 January 1983 and 

until the end of that training”. 

 

4.1. Due compliance with this interpretation of the Directive does not allow to uphold the 

principle, for which P.C.M. asked in the main appeal (that physicians, having enrolled for 

specialisation courses in the academic year 1982-1983, should not be entitled to 

compensation for damages resulting from infringement of the right to appropriate 

remuneration for that period of training) because it does not align with the interpretation of 

European Directives expressed by Court of Justice in the aforementioned judgment of 

24 January 2018. On the other hand, it is equally evident that the rejected statement of the 

Court of merit, according to which compensation due to the physicians Pantuso, Amato and 

Grassi – enrolled for specialisation courses in the academic year 1982-1983 – shall 

encompass this period of training entirely, does not respect European Union law, as 

interpreted by the judgment of the Court of Justice. 

Those physicians are instead entitled to compensation for breach of the State’s obligation 

arising from the Directive “from 1 January 1983 and until the end of the training”. 

It follows that compensation (for non-payment of appropriate remuneration) shall be 

determined proportionally not to the entire duration of the first academic year of training but 

to the fraction of year later to the expiry date for transposition of the Directive (31 December 

1982), as State breached it’s obligation. 

The point must therefore be annulled, upheld [on the contrary] should be, what is correct of 

the ground of appeal under consideration.  
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5. The second ground of main appeal of P.C.M. is inadmissible, as it relies on an 

objection (concerning the non-compliance of the courses attended by one of the physicians 

with the requisites established by EU law), which was not raised before the court of first 

instance at an opportune moment, and presumes an investigation from the Court, which is 

not allowed in the judgment of legitimacy.  

 

6. As for the third ground of main appeal of P.C.M. and for the second and third grounds 

of appeal of Pantuso, Tralongo and D’Alessandro that will be jointly examined, it must be 

highlighted that the Court of merit, when determining the amount of damage in favour of 

those physicians, on the one hand, affirmed that “in a previous decision, it has been 

determined, with equitable criteria, the amount of £ 13,000.000 for each year of course 

attendance (the same amount awarded to the beneficiaries of law no. 370/1999)”, on the 

other hand, added in the following sentence: “therefore, the Court grants the applicants’ 

appeal who asked the Administrations to be sentenced to pay, in favour of each one of them, 

the amount of £ 21,500.000 (equal to € 11,083.82) for all years of attendance of 

specialisation courses”. 

The obvious contradiction between references made to divergent criteria of damage 

liquidation demonstrates the presence of an anomaly in the line of reasoning of the Court 

and impedes to effectively control its logic and clarity (cf. ex multis: Cass. Section I, Ord. 

No. 12096 of 17 May 2018; Section VI-3, Ord. No. 4367 of 22 February 2018; Section III, 

Judgment No. 23940 of 12 October 2017; United Section, Judgment No. 8053 of 7 April 

2014). 

It is also unclear what amount has been awarded, if one considers that the sentence only 

contains the order to P.C.M. to “payment in favour of each one of the applicants of the 

amount of € 11,083.82 (plus interests) …” and the reasoning of the judgment refers to that 

sum of money as due “for all years of attendance of specialisation courses”. 

From these indications, it cannot be understood whether the above-mentioned sum of money 

has been determined for each year of course attendance respectively identified, or it is to be 

considered as a comprehensive liquidation “for all years of training”, although being different 

the period during which each course continued. 

All things considered, there is an infringement of Article 132 (2), no. 4, cod.civ.proc., which 

leads this Court to annul the contested decision, whereas the second and third grounds of 

appeal of Pantuso, Tralongo and D’Alessandro are well-founded. 

The third ground of the main appeal of P.C.M. is inadmissible, being based on the verifiability 

of the reasoning on damages’ liquidation followed by the Court in the contested decision; 

[verifiability] which cannot be recognised, as stated, in the text of this decision. 

 

7. In conclusion, the contested decision is set aside in acceptance of the first ground of 

the main appeal, the second and the third grounds of the subsequent autonomous appeal, 

and the cause must be remitted to the Court of Palermo, which will proceed to a new 

determination of indemnities to be awarded to the requesting physicians, in accordance with 

the principles expressed by the Court of Justice, and therefore taking into account, for each 
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of the applicants: a) the duration of the course respectively attended; b) the need for 

determining the indemnity corresponding to the first academic year 1982-1983 proportionally 

to the fraction of the year later to 1 January 1983 until the end of the same year. 

The referring Court is also delegated to regulate expenses for this judgment of the Court of 

Cassation. 

 

Holding 
 

declares inadmissible the second and third grounds of the main appeal of the Presidency of 

the Council of Ministers as well as the cross-appeal proposed by the aforementioned 

together with the Ministry of Education and Health and the University of Palermo; accepts the 

first ground of appeal for all reasons and the second and third grounds of the independent 

subsequent appeal of Dr. Pantuso Gianni, Tralongo Angelo and D'Alessandro Maria Michela; 

the judgment under appeal is annulled in reliance to the grounds accepted and referred to 

the Court of Appeal of Palermo, for determining also the costs of the judgment Court of 

Cassation. 

 

Decided in Rome, in the Civil Chamber of United Sections of the Supreme Court of 

Cassation, 22 May 2018. 
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